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ADVERTISEMEN T. 


OME conſiderable additions which have been 

made to the preſent edition of this book would 
neceſſarily vary the pages, ſo much as to render the 
Index very incorrect, if ſome care were not taken 
to prevent it. Therefore when new matter has been 
added which will fill a page ; it is printed under the 
ſame number as the former page, but between erot- 
chets, and the old pages are preſerved as much as 


- 


poſſible, 

This it is hoped will prevent many variances be- 

tween the book and the index. 

The work might have been eaſily ſwoln to a much 
larger ſize, by adding other determinations on the 
ſame ſubjects; but the original deſign of it was to 
collect rules and points, and not to report caſes. It 
was intended for a vade mecum on the circuits, and 
prolixity would have deſtroyed its uſe. 
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Of Actions founded upon Torts. 


INTRODUCTION 
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irre 


men firſt entered into ſociety, thereby ſubmitting 
themſelves to be governed by certain laws, that 
they might in return enjoy the benefit and protection of Gier 
them. Legum denique idcires emnes ſervi ſumus, ut liberi Cluentie, 


eſſe poſſmus. 


1 was for their mutual conveniency and defence that 


B Hence 


An INTRODUCTION, &c. 


Hence the end of the law is to preſerve men's perſons and 
properties from the violence and injuſtice of others; and for 
that purpoſe it does, in all inftances of an injury being com- 
mitted, either inflict a puniſhment upon the party offending, 
or give a recompence to the party injured. 


The method pre ſcribed by the Law for getting at ſuch re- 
compence is what is properly termed an action: therefore 
leaving Criminal Proſecutions, by which puniſhments are in- 
flicted, to the diſquiſition of others, I will, in this Firſt Part 
of my work take notice of the Injuries for which an Action 
may be brought, and by what Evidence it may be ſupported ; 
and alſo conſider what Defence may be made by the perſon 
againſt whom the Action is brought, and what is the proper 
Manner of taking advantage of it, 


a XX or a» oc 
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For what Injuries affecting the Perſon an Action 
may be brought. 


HE injuries on account of which an action may be 
brought, are ſuch as either affect the perſon, or the 


property of the party. 
Thoſe which affect the perſon are, 


1. Slander; 
2. Malicious Proſecution; 


3. Aſſault and Battery. 


4. Falſe Impriſonment. 


8. Injuries ariſing from Negligence or Folly. 


6. Adultery, 


CHAFTER L 
Of Slander. 


N LANDER isdefaming a man in his reputation by ſpeak- 

ing or writing words which aſtect his life, office, or 
trade; or which tend to his loſs of preferment in marriage 
or ſervice; or to his diſinheritance; or which occaſion any 
other particular damage. 

If ſlander be ſpoken of a peer or other great man, it is called 
by a particular name, Scandz/um Magnatum, and is puniſhable 
in a particular manner, viz. by impriſunment, by ef. 1. c. 34. 
as well as rendering damages to the perſon injured, to be re- 


covered in an action founded upon the ſecond of R. 2. tam pro 
B 2 Domin? 


4 
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Domino rege quam pro ſcipſo. And this ſtatute is a general law 
of which the court will take notice, and therefore it need not 
be recited in the declaration, (yet if the plaintiff undertake to 
recite it and miſtake in a material point, it is incurable :) but 
it muſt be ſhewn that the plaintiff was uns magnatum at the 
time of ſpeaking the words, elſe the action will not be main- 
tainable. It has been ſaid there is a difference between an 
action grounded upon the ſtatute de and. magn. and a com- 
mon action of ſlander z that the words in the one caſe ſhould be 
taken in mitiori ſenſu, and in the other in the worſt ſenſe againſt 
the ſpeaker, that the honour of ſuch great perſons may be pre- 
ſcrved : But this difference ſcems no longer to ſubſiſt; be- 
cauſe the old rule, that words ſhall be taken in mitiori ſenſu is 
now exploded, and the rule at this time is that they ſhall be 
taken in the ſame ſenſe, as they would be underſtood by thoſe 
who hear or read them, and for that purpoſe all the words 
ought to be taken together. 

The defendant ſaid to the plaintiff, I know you wery well, 
haw did your Þujband die? The plaintiff anſwered, “ As you 
may, if it pleaſe God.” The defendant replied, Ne, he died 
of a wound you gave him, On not guilty, there was a verdict 
for the plaintiſf; and on motion in arreſt of judgment, the 
Court held the words actionable, for they are in the whole 
frame of them ſpoken by way of imputation. Parker Ch. J. 
ſaid, it 1s very odd, that after a verdict a court of juſtice 
ſhould be trying whether there may not be a caſe in which 
words ſpoken by way of ſcandal might be innocently ſaid 
whereas if that were in truth the caſe, the defendant might 
have juſtified, 


Yet perhaps many words would be holden to be actionable 
in the caſe of a peer, that would not be deemed ſo in the cafe 
of a private perſon ; as in the Marquis of Dercheſter's caſe, 
temp. Car. 2. © He is no more to be valued than that dog that 
lies there.“ So in the caſe of the Earl of Peterborough and 
Stanton, The Earl of Peterborough is of no eſteem in this 
country, no man of reputation has any efteem for him, no man 
will truſt him for two-pence, no man values him in the coun- 
try; I value him no more than the dirt under my feet,” 

In oſſices of profit, words that impute either defect of un- 
derſtanding, ability or integrity, are actionable; but in thoſe of 
credit, words that impute only want of ability, are not action- 

able, 


* 
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able, becauſe a man cannot help his want of ability as he 
can his want of honeſty: In either caſe charging him with 
inclinations and principles, which ſhew him unht, is ſufficient 
without charging him with any act; as to ſay of a juſtice of 
peace, or member of parliament, “ he is a Jacobite, and for 
bringing in the Pretender,” 

The charging another with a crime of which he cannot by 
any poſſibility be guilty (as killing a man who is then living) 
is not actionable, becauſe the plaintiff can be in no jeopardy 
from ſuch a charge, but ſuch matter muſt be pleaded ſpecially, 
and cannot be given in evidence on the general iſſue, other- 
wiſe than in mitigation of damages, 

An action lies not for the ſaying—* Thou art a thief, for 
thou haſt ſtolen ſuch a thing,“ (ex. gr. a tree) the ſtealing 
whereof appears to be no felony, for the ſubſequent words 
ſhew the reaſon of cailing him thief ; but when he favs, 
«Thou art a thief, and haſt ſtolen ſuch a thing,” the action 
lies for calling him a thief ; and the addition“ Thou haſt 
ſtolen” is another diſtinct ſentence by itſelf, and not the rea- 
ſon of the former ſpeech, nor any diminution thereof, 

Though two perſons ſay the fame words, you cannot have a 
Joint action; but where an action was brought againſt two for 
charging the plaintiff with felony, and procuring her to be in- 
dicted, it was holden good: For crimen impnere ſuppoſes an 
Act, and is a tort ; and, like every other tort, may be proved 
againſt two, and one only be found guilty. 

It was formerly holden that the plaintiff muſt prove the 
words preciſely as laid; but that ſtrictneſs is now laid aſide, 
and it is ſuſſicient for the plaintiff to prove the ſubſtance of 
them. Hower, if the words be laid in the third perſon, 
e. g. He deſerves to be hanged fer a note he forged en A. proof of 
words ſpoken in the ſecond perſon, e. g. You deſerve, &c. will 
not ſupport the declaration : For there is a great difference 
between words ſpoken in a paſſion to a man's face, and 
words ſpoken deliberately behind his back. If the colloquium 
alledged be neceſſary to maintain the action, it mult be proved; 
as where words are laid to be ſpoken of one with reſpeC to 
his office or trade. So if it be laid that the defendant in 
elauſa eccleſis Litchfield ſpoke the words, it has been holden 
that the place not being laid as a Venue, but as a Deſcription 
of the offence, it is a circumſtance that muſt be proved; bur 
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if, the words are laid to be ſpoken before A. and others, it is 
ſufficient to prove them ſpoken in the preſence of others only. 

In an information for a libel in ſetting forth a ſentence, the 
word (nor) was inſerted for (not) but the ſenſe was not thereby 
altered; upon not guilty and a ſpecial verdict, the court ſaid 
Cijus quidem tenor imports a true copy. 2, This was not a te- 
nor by reaſon of the variance. 3. There is a difference between 
words ſpoken and written; of the former there could not be a 
tenor, for want of an original to compare them with; and 
therefore where one declarcs for words ſpoken, variance in 
the omiſſion or addition of a word is not material, if ſo many 
of the words be proved and found as are in themſelves action- 
able: And per Halt, there are two ways of deſcribing a libel 
or other writing in pleading; by the words, or the ſenſe; 
by the words, as if you declare Cujus tenor ſequitur, and there 
if you vary it is fatal: By the ſenſe, that the deſendant made 
a writing, and therein ſaid ſo and ſo; in which cafe, exaQt- 
neſs of words is not ſo material, | 


M. 6. 216, 


Rex v. Nutt, And note, that it has been holden, that proof of a libel be- 
4 ing ſold in a ſhop by a ſervant, though the owner know no- 
Guildhall, thing of the contents, or of its coming in or going out, is ſut- 


3 und. 132. * ficient to convict the owner of the ſhop. In Lake and King, 
(which was an action for printing a libel) it was holden that 
an action would not lie for printing a petition to parliament, 
and delivering it to the members, it being agrecable to the 
courſe and proceedings in parliament. And Cutler and Dixon, 
4 Co. 14. is to the 8. P. But where Oz8%d exhibited a bill in 
the Star-chamber againſt Sir R. Buckley, and charged him with 

divers matters examinable in the ſaid court, and further that 

j | he was a maintainer of pirates and murderers, and a procurer 

4 of piracies and murders, it was holden that an action lay for 

| the words not examinable in the ſaid court. 

i! Str. 7. Rex N. B. If A. ſend a libel to London to be printed and pub- 

# v. Middleton. ſhed, it is his act in London, if the publication be there. 

Gueſt and If an action be brought for words that are not in them- 

oy ſelves actionable, if the plaintiff do not prove the ſpecial da- 
mage laid in the declaration, he muſt be nonſuited, becauſe 
the ſpecial damage is the giſt of the action; but where the 
words are of themſelves actionable, if the words be proved the 
Jury muſt find for the plaintiff, though no ſpecial damage be 
proved, 


But 
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But though the words be in themſelves actionable, yet the 
plaintiff is not at liberty to give evidence of any lofs or injury 
he has ſuſtained by the fpeaking of them, unleſs it be ſpecially 
laid in the declaration. 

And where he has once recovered damages, he cannot after 
bring an action for any other ſpecial damage, whether the 
words be in themſelves actionable or not: But though he 
cannot give evidence of any loſs or injury not laid in the de- 
claration, yet after he has proved the words as laid, he may 
give evidence of other expreſſions made ufe of by the defendant, 
as a proof of his ill will towards him. 

In an action for words per quad matrimonium amiſit with J. 
S. for the defendant it was proved that J. S. was the plain- 
tiff's aunt, and therefore could not marry him; but per Raymond 
and Wthens, the right of the marriage thall not now be tried; 
it is ſufficient that they intended to marry, and that the wo- 
man for that cauſe refuſed : Tamer QA, Whether ſuch deter- 
mination can be ſupported by any principle of law ? 

If an action be brought for calling the plaintiff's wife a 
bawd, per quad J. S. has left off coming to the houſe, the 
ſpecial damage being the gilt of the action, it ought not to 
be laid ad damnum ipforum ; but where the action is brought 
for word in themſelves aCtionable, and no ſpecial damage 
hid, there ſuch concluſion is right, for the action ſurvives : 
And note, That faying generally, per quad feveral perſons left his 
houſe, without naming any, is not laying a ſpecial damage. 

In an action for theſe words, * You are a thief, and I will 
prove you ſo :” The plainriff declared, that by reaſon of theſe 
words, ane -bn Merry, and divers other perſons, who were 
his cultm-rs, left off dealing with him. Upon the trial the 
plaintiff prored the words, and the fpecial damage as to Aferry, 
and would have gone on as to the others; But per Rey- 
mond Ch. Juſt. —Where the words are not aftionable, but the 
ſpecial damage is the gilt of the action, this fort of evidence 
is allowed, though the particular mitances of ſuch damages 
are not ſpecified in the declaration; but where the words are 
actionable, particular inſtances of ſuch damages ſhall not be 
given in evidence, unleſs particulanzed in the declaration. 
However, he admitted the plaintifF to give general evidence 
of the loſs of cuſtomers : But modern _— docs not ſeem 
to warrant this diſtinction, 
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— — Where words are ſpoken in conſidence and without malice, 
Ur Sittings at no action lies; therefore where A. a ſervant, brought an ac- 
Meng. g tion againſt her former miſtreſs for ſaying to a lady who came 
0. 3. K. B. to inquire for the plaintiff's character, that ſhe was ſaucy and 
impertinent, and often lay out of her own bed]; but was a clean 
girl, and could do her work well; though the plaintiff proved 
that ſhe was by this means prevented from getting a place; 
yet per Lord Mansfield, this is not to be conſidered as an ac- 
tion in the common way for defamation by words; but that 
the giſt of it muſt be malice, which is not implied from the 
Cro, El. 547, occaſion of ſpeaking, but ſhould be directly proved. That it was 
a confidential declaration, and ought not to have becn diſcloſed, 
But if without ground, and purely to defame, a falſe character 
ſhould be given, it would be a proper ground for an action. 
Herver v. So in an action for ſaying of the plaintiff, who was a tradeſ- 
— 4 man, „He cannot ſtand it long, he will be a bankrupt ſoon;“ 
T. 5 Geo. 3. where ſpecial damage was laid in the declaration, viz. That 
| one Lane refuſed to truſt the plaintiff for a horſe : Lane, the- 
perſon named in the declaration, was the only witneſs called 
for the plaintiff; and it appearing on his evidence, that the 
words were not ſpoken maliciouſly, but in confidence and 
friendſhip to Lane, and by way of warning to him, and that 
in conſequence of that advice he did not truſt the plaintiff 
with the horſe. Pratt C. J. directed the jury, that though 
the words were otherwiſe actionable; yet if they ſhould be of 
opinion, that the words were not ſpoken out of malice, but 
in the manner before mentioned, they ought to find the de- 
ſendant not guilty ; and they did ſo accordingly. 
Anger v. After verdict for the plaintiff, and damages intire, where 
—_— 5 ſome of the words are not actionable, the court on motion will 
x Barnes 337- grant a venire faciat de nous on payment of coſts, that the plain- 
tiff may ſever his damages, 
10 Co. Oſborn's But if the words be in one count, the court will intend that 
_— ſuch as are not actionable were added only to ſhew the malice 
| of the party, and that the damages were given for what were 
'þ | | actionable. 
4 Co. 14. The detendant may juſtify in an action of Scandalum Mag- 
2 Mod. 166. narum, or for a libel, the fame as in a common action of ſlan- 


14 1 Saund. 120. 

Ny Burr. 107, der; and therefore it is not neceſſary in either caſe for the plain- 
Nj e M. tiff to aver, that the words or charge are not true, for that is 
11 39 G. 2. J. K. ſupplied by the allegation that the defendant ſpake or publiſhed 


them 
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them falſely and maliciouſly, and it lies upon the defendant 
to plead that the fact was true by way of juſtification ; and he 
cannot properly give the truth of the fact in evidence upon not 
guilty in an action for words, otherwiſe than in mitigation 
of damages, and that too under many reſtrictions ; as where 
the words amount to a charge of felony or treaſon, for this 
brings no inconvenience on the defendant who may plead 
it in bar, and then the time muſt be aſcertained, which might 
enable the plaintiff to give contrary proof, or to reply ſeveral 
things, of which he would loſe the benefir on the general 
iſſue z but in ſuch caſe the detendant may give in evidence the 
manner and occaſion of ſpeaking the words in mitigation z and 
if the words were ſpoken through ſorrow and concern, and 
not maliciouſly, the plaintitF ſhall be nonſuited ; ſo he may 
give in evidence a confeſſion of the piaintiff of his being an 
acceſſary, for he could not plead that in bar; beſides a con- 
feſſion in the eaſe of a witneſs may be given in evidence; though 
you cannot give in evidence any particular crime that he has 
committed, but only general character. So where the words 
import a general charge of a crime not capital, the defendant 
will not be permitted to give the truth in evidence; as where 
the words were Thou preacheit nothing but lies from the pul- 
pit; but if the words charge a particular crime upon the plain- 
tiff, which is not capital, ex. gr. adultery with J. S. it has been 
holden that thedefendant may give chat in evidence in mitigation 
of damages; though he cannot give in evidence the commiſ- 
ſion of a like crime with any other. However in Underawecod 
and Parks, Lee Ch. Juſt. ſaid it was now a general rule not to 
ſufter the truth of che words to be given in evidence on not 
guilty in any caſe. 

In the caſe of the King and Baker, which was an information 
againſt the defendant, for publithing a li-el againſt Mr. Swinton 
of Wadham college, Oxon, accuſinghim of ſodomitical practices, 
Lee Ch. Juſt. refuſed to let the defendant give evidence of his 
reaſons for doing it, viz. That the ſuppoſed pathic told him ſo; 
for he ſaid the only queſtion was, Whether the defendant were 
guilty of printing and publiſhing the libel ; and though it be 
offered by way of mitigation only, yet in fact it amounts to a 
juſtification ; and it has always been holden that the truth of a 
libel cannot be given in evidence by way of juſtification ; be- 

cauſe 
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cauſe if the perſon charged with any crime be guilty, he ought 
to be proceeded againſt in a legal way, and not reflected upon 


in this manner. 


POW" oy However, where the plaintiff having brought an action 

Loder, Cron apainſt the defendant for ſaying, © He was a buggerer, and 

27.30» 3 
that he caught him in tlie fact,“ after proving the words, 
gave in cvidence tlie defendant's ſaying at another time, that 
« He was guilty of ſodomitical practices.“ Mr. Juſtice Bur- 
net, upon conſidering the caſe of Smith and Richardſon, permit- 
ted the defendant to give in evidence the truth of thofe words, 
for the action not being brought for ſpeaking them, the de- 
fendant had no opportunity of pleading that they were true; 
and therefore, as the plaintiff has proved the ſpeaking of them 
in aggravation, the defendant ought to be permitted to ſhew 
they were true in mitigation. 


c. 35. The defendant may by way of juſtification plead that the 
words were ſpoken by him as counſel in a cauſe, and that they 
were pertinent to the matter in queſtion ; or he may juſtify the 
ſpeaking of them through concern, or the reading of them as a 
ſtory out of a hiſtory ; or he may ſhew by the dialogue, that 
they were ſpoken in a ſenſe not defamatory ; or he may give 
theſe matters in evidence upon the general ĩſſue, for they prove 
him not guilty of the words maliciouſſy. But in an action 
q. Hal 2752. brought by the maſter of a ſhip agamſt a merchant at Bridal, 
for ſaying his veſſel was ſeized and he put into priſon at 
for running corn, Lord Ch. Juſt. Zee held, that proof of the 
defendant's having heard it read out of a. letter, and that he 
only reported the ſtory, was no juſtification z but that every 
perſon was anſwerable for the ſlander he reported of another, 


4 Co. 23. 
Cr. 1 91. 


\ | and the jury accordingly gave 150/. damages. 

j + Note, If the juſtification be local, as that he ſtole plate 

Wl. at Oxon, the trial ought regularly to be in the ſame county in 

14 1 Saund. 247- Which the juſtification ariſes. But this would be aided aſter 
| a verdict by 16 & 17 Car. 2. c. g. 

if | Brows 2nd Note, By 21 Fac. 1. c. 16. if the damages be under 407. 

v4 ages the plaintifF ſhall have no more coſts than &-..nages ; but it 


has been faid, that the jury are not bound by this ſtatute, 
wh and therefore may give 10 J. coſts where ti gare but 10 d. 
| | damage. However it does not <xtend to ſuck caſes, where the 
1 conſe + 
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conſequential damage is the giſt of the action; as for calling 
a woman whore per quad ſhe loſt her cuſtomers.— 80 for cal- 
ling a man thief, and caufing him to be arreſted, if the de- 
ſendant be found guilty of both. 


But it has been holden, that where the words are of them- 
ſelves actionable, and ſpecial damages are laid by way of ag- 
gravation, though they be proved, yet if the damages recover- 
ed are under 405. there ſhall be no more coſts than damages 
for it is properly an action for words within the ſtatute 
21 Fac. 1. c. 16. 

By the fame ſtatute, the action muſt be commenced in two 
years after the words ſpoken ; but note, this does not extend to 
Scandalum Magnatum, nor to caſes where the ſpecial damage is 
the giſt of the action. But where the words are of themſelves 
aQtionable, ſpecial damage will not take them out of the 
ſtatute, 


CHAPTER I 


Of Malicious Proſecutions. 


TN many caſes an action will lie for a malicious proſecution: 
however there is a greatdifference between acivil ſuit and an 
indictment. It is not actionable to bring an action though there 
be no good ground for it, becauſe it is a claim of right, and the 
plaintiff finds pledges to proſecute, and is amerciable pro ff 
clamore, and is liable to coſts; but an action on the caſe will lie 
for ſuing the plaintiff in the ſpiritual court fire aligud cauſa, and 
auſing him to be excommunicated falſe, fraudulenter et malitioſe, 
without giving him any notice, per quad he was put to great coſts, 
If a man ſue in the ſpiritual court for a matter which appears by 
his libel not to be ſuable there, and over which that court has 
no juriſdiction, an action on the caſe will lie; for it is a ſuit 
for vexation: but not if the ſuit be for a thing demandable 
there by any thing which appears by the libel, and barred only 
þy the defendant's plea or by collateral matter: as where inſti- 
tuted 
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tuted for tithe of wood, which is timber. So an action will 
lie if one who has a cauſe of action to a ſmall ſum, or has no 
cauſe of action at all, maliciouſly ſue the plaintiff, with intent 
to impriſon him for want of bail, or do him ſome ſpecial preju- 
dice; but then it is not enough todeclare generally, but he muſt 
ſhew the ſpecial grievance ; he muſt ſet out, that being in- 
debted to the defendant in ſo much, he ſued out ſuch a writ 
for ſo much more, on purpoſe to hold him to bail. And if 
the writ be not returned, he mult have a rule on the ſheriff to 
return it, that he may have it to give in evidence. But if a 
ſtranger procure another to ſue me cauſeleſsly, I may have an 
action againſt him generally. 


Waterer brought an action on the caſe againſt Freeman for 
ſuing a ſecond fer? facias, and having his goods taken in execu- 
tion thereupon, after goods taken upon a former fieri facias, The 
defendant having been found guilty moved in arreſt of judg- 
ment, becauſe it was a legal ſuit. Hobart Ch. Juſt. delivered the 
opinion of the court for the plaintiff, but ſaid, F ihe defendant had 
net nun of the cattle firſt taken, he had not been liable to the 
action; but now to the main point (ſays Lord Hobart) We hold 
that if a man bring an action upon a falſe ſurmile in a proper 
court, he cannot bring an action againſt him and charge him 
with it as a fault directly, as if the ſuit itſelf was a wrongful act; 
and cited 43 E. 3. 33. The plaintiff brought an action of falſe 
impriſonment, the defendant pleaded that he cauſed him to be 
impriſoned upon a ſtatute; the plaintiff replied, there was a day 
given upon defeaſance to pay, and that he paid before the day; 
and yet it was ruled againſt the plaintiff, becauſe he was impri- 
ſoned by due courſe of law. But on the contrary, if you charge 
me with a crime in a court no way capable of the cauſe, I ſhall 
have an action for it. 4 Ce. 14. So if a man ſue me in the ſpi- 
ritual court for a mere temporal cauſe. Now to. the principal 
caſe; if a man ſue me in a proper court, yet if his ſuit be utterly 
without ground of truth, and that certainly known to himſelf, I 
may have caſe againſt him, for the undue vexation and damage 
that he putteth me unto by his ill practice. But two cautions are 


to be obſerved to maintain actions in theſe caſes, 1. The new ac- 


tion muſt not be brought before che firſt be determined; becauſe 
till then it cannot appear that the firſt was unjult. 2. That there 


muſt be not only a thing done amiſs, but alſo a damage, either 
already 
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already fallen upon the party or elſe inevitable; and therefore 
if a man forge a bond in my name, I can have no action till I 
am ſued upon it, 

Caſe for that the defendant machinans to deprive him of his 
liberty, ab/que aliqua probabili cauſa proſecutus fuit quoddam breve 
de priviligis out of the court of C. B. and after he had put in 
an appearance, that the defendant knowing he had no probable 
cauſe ſuffered himſelf to be nonſuited. After verdict on not 
guilty, it was moved in arreſt of judgment, that the action 
would not lie. North Ch. Juit. ſaid the contrary is adjudg- 
ed in Hob. 266. and that upon good reaſon, and it is in the 
diſcretion of the Judge to direct the jury, if there be manifeſt 
proof that there is no cauſe of action; and Ellis ſaid, that the 
cauſe was tried before him, and that it was apparent zhe ſuit 
awas merely vexatious. 

If a man be falſely and maliciouſly indicted of any crime, that 
may prejudice his fame and reputation, he may bring his action. 
So if he be indicted of a crime that ſubjects him to peril of life 
or liberty, So though it touch neither his fame nor liberty; 
for it is injurious to his property by putting him to a needleſs 
expence. And the action may be brought as well againſt one 
who procures others to indict, as againſt the proſecutor, 

Where a man is falſely and maliciouſly indicted of a crime 
which hurts his fame, and which is a ſcandal to him, though 
the indictment be inſufficient, or an ignoramus found; yet an 
action lies for the ſlander, becauſe the miſchief of that is effect- 
ed, So if it endangered his liberty, and he were actually im- 
priſoned ; though it has been ſaid to be otherwiſe, where it 
only concerns his property; for he cannot ſuffer in that in ei- 
ther of thoſe caſes, But this diverſity between a malicious 
proſecution upon a good indictment, and a bad one has been 
denied; and it is now holden that an action will lie as well 
for damage by expence, as by ſcandal or imptiſonment, though 
the indictment be inſufficient ; and therefore it may be brought 
by a huſband for the expence of defending his wife. 

The plaintiff muſt produce and prove a copy of the acquit- 
tal on record, and the ſubſtance of the evidence given on the 
indictment 1s material, and the charges of the acquittal, and 
the circumſtances which ſhew the proſecution was malicious 
and without probable cauſe ; he may likewiſe give in evidence 


the circumſtances of the defendant, in order to increaſe the 
damages. 


In 
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In an action for maliciouſly holding to bail, the Court held 
iſt, that it was not neceſſary to prove that there was any 


affidavit to hold to bail, for the indorſement on the writ is 


ſufficient : 2dly. that if the declaration had averred that ſuch 
an affidavit had been made, an office copy of it would have 
been ſufficient. But if it were ſtated to have been made by 
the defendant himſelf, perhaps the original aſſidavit muſt be 
produced and proved. 

If the action be brought againſt ſeveral, and one only be 
found guilty, it is ſufficient ; for there is a great-difference be- 
tween this action on the caſe in nature of a conſpiracy, and 
a writ of conſpiracy at common law; for in this caſe the 
damage ſuſtained is the ground of the action. 

He that gets off upon a nn pros does not get off at all on the 
merits of the cauſe ; and to maintain a conſpiracy, it is neceſ- 
ſary to lay and prove an acquittalz and therefore a ne/le proſequt 
will not maintain the declaration, but if he plead not guilty, 
and the attorney general confeſs it, that will do. 

The defendant's name upon the back of the bill is a ſufficient 


evidence, and the beſt of the defendant's being ſworn to the 
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bill: but it may be proved that he was a witneſs without hav- 
ing the bill; but a perſon's name being indorſed on the indict- 
ment, is no evidence of his being a proſecutor. 

But though an action do lie for a malicious proſecution, yet 
it is not to be favoured; and therefore if the indictment be 
found by the grand jury, the deſendant ſhall not be obliged 
to ſhew a probable cauſe : but it ſhall he upon the plaintiff 
to prove expreſs malice. | 

The action ought not to be maintained without rank and 
expreſs malice and iniquity. 'The grounds of it are, on the 
plaĩntiſſ's ſide, innocence ; on the defendant's, malice. 


However, as it may come to be left to a jury, it is adviſe- 
able for the defendant to give proof of a probable cauſe, if he 
be capable of doing it; and for this purpoſe proof of the evi- 
dence given by the defendant on the indictment is good. 
And where the facts lie in the knowledge of the defendant 
himſelf, he muſt ſhew a probable cauſe, tho” the indictment 
be found by the grand jury, or the plaintiff ſhall recover 
without proving expreſs malice. 

Tf the plaintiiF do prove malice, vet if the defendant ſhew a 
probable cauſe, he ſhall have a verdict, and the judge, not the 
Jury, is to determine whether he had a probable cauſe ; and 
therefore, where the plaintiff having brought an action againſt 
the defendant for a malicious proſecution for perjury obtained 
a verdict, upon a motion for a new trial the court ſet it aſide 
(it appearing upon the report of the judge, that there was a 
probable.cauſe) not as a verdict agauiſt evidence, but as a 


verdict againſt law. 
When 
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When the action is for a malicious proſecution for felony, 
the firſt part of the defendant's defence muſt be to prove a 
felony committed; and therefore if nobody were by at the 
time of the ſuppoſed felony but the defendant or his wife, their 
oath at the trial of the indictment may be given in evidence 
to prove the ſelony. 


In an action for a malicious proſecution againſt the proſecu- 
tor and the juſtice of peace who committed the plaintiff, the ju- 
ry gave 200 J. againſt the proſecutor, and 20 J. againſt the juſ- 
tice; and King Chief Juſtice ordered the verdict to be ſo taken. 
But in Lotußeld and Bankereft, Trin. 5 Geo. 2. Lord Raymond in 
the like action, where the jury would have given 800/. againſt 
one and 1007. againſt each of the other three, ſaid it could 
not be done, and there was a verdict againſt all for 1100 J. 


CHAPTER 


Of Aſſault and Battery. 


N treating of the action of aſſault and battery, it will be ne- 
ceſſary to ſee what the law looks upon as ſuch. And firſt, 

an aſlault is an attempt or offer by force or violence, to do a 
corporal hurt to another, as by pointing a pitchfork at him, 
when ſtanding within reach; preſenting a gun at him; draw- 
ing a ſword, and waving it in a menacing manner, S. But 
no words can amount to an aſſault, though perhaps they may 
in ſome caſes ſerve to explain a doubtful action; as if a man 
were to lay his hand upon his ſword, and fay, © if it were 
not aſſize time, he would not take ſuch language :” Theſe 
words would prevent the action from being conſtrued to be 
an 2iJault, becauſe they thew he had no intent to do him any 
corporal hurt at that time. Secondly, a battery, which always 
includes an aſſault, is the actual doing an injury, be it ever ſo 
mall, in an angry, or revenge ful, or rude, or inſolent manner; 
as by ſpittiog+in his face, or volently juſtling him ont of the 
way. But if two by conſcat play at cudge!s, and one hurt 
the other, it is no battery; ſo if one ſolllier hurt another in ex- 
erciſe ; but if he plead it, he muſt ſet forth the circum?! ances, 
o as to make it appear to the court, that it was inc itable, and 
that 
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that he committed no negligence to give occſion to the hurt: 
for it is not enough to ſay, that he did it caſualiter et per infor- 
tunium, contra valuntatem ſuam, for no man ſhall.be excuſed a 
treſpaſs, unloſs it may be juſtified intirely without his default; 
and thereſore it has been holden, that an action lay where the 
plaintiff, ſtanding by to ſee the defendant uncock his gun, was 
accidentally wounded. Trin. 10 Gee. 1. Underwod and Hews 
fon per Forteſcue and Raymond, in Midd. Str. 596. 

And much more, if a man wantonly do an act by which an- 
other man is hurt; as by puſhing a drunken man, he will be 
anſwerable in an action of aſſault and battery, but if he intend 
doing a right act, as to aſſiſt ſuch drunken man, or prevent 
him ſrom going along the ſtreet without help, and in ſo doing, 
an hurt do enſue, he will not be anſwerable. ö 

Where by a ſudden fright a horſe runs away with his rider, 
and runs 2gainſt a man, it is no battery; and may be given in 
evidence on the general iſſue; but if it were occaſioned by any 
one whipping the horſe, ſuch perſon would certainly be liable 
in an action upon the caſe; and, guære, in the other caſe, if the 
Plaintiff were to prove that the horſe had been uſed to run 
away with his rider, for in ſuch caſe the rider is not free from 
blame. 

The plaintiff cannot give in evidence a conviction at the 
ſuit of the king for the ſame battery; for it is a general rule, 
that no record of conviction or verdict ſhall be given in evi- 
dence, but ſuch whereof the benefit may be mutual, viz, ſuch 
whereof the defendant, as well as plaintiff, might have made 
ule, and given in evidence in caſe it had made for him. 

In an action of aſſault and battery, Mr. ſerjeant Hayward 


would have proved that the plaintiff and the defendant fought - 


by conſent, and inſiſted that this was evidence on the general 
iſſue in bar of the action, for volenti non fit injuria. But Parker 
Chief Baron denied it, and ſaid, the fighting being unlawful, 
the conſent of the plaintiff to fight (if proved) would be no 
bar to his action, and that he was intitled to a verdict for the 
injury done him; and cited Winch 49. 2 Lev. 174. and Webb 
and Biſbop at Glouceſter Lent Aſjizes 1131, before Lord Ch. 
Baron Reynolds, where in an action for five guineas on a box- 
ing match, the judge held it an illegal conſideration, and the 
plaintiff was nonſuited. Comb. 218. Matthew and Ollerton, 


where it was ſaid, that if a man licenſe another to beat him, 
fuch 
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ſuch licence is void, becauſe it is againſt the peace; and tliere- 
upon the plaintiff had a verdict, and 3o s. damages. 
There are three ſorts of defence to this action, 
1. Inficiation. 
2. Matter of excuſe. 
3. Juſtification, 

Inficiation is the denying of the fact, and that can only be 
by pleading the general ifſue, viz. not guilty. On which plea 
in general, .matter of juſtification cannot be given in evidence 
in mitigation of damages. But where an action was brought 
againſt the captain of a ſhip, who pleaded not guilty, the de- 
fendant croſs examined the plaintiff's witneſs as to expreſſions 
uſed by the plaintiff, which would have juſtified the impriſon- 
ment, they tending to raiſe mutiny and diſobedience; and 
though it was objected to by the plaintiff, the evidence of what 
was faid by him at the time of the impriſonment was received 
in mitigation of damages. For every thing which paſſed az 
that time is part of the tranſaction on which the plaintiff's 
action is founded; and he could not be ſurprized by his evi- 
dencc. 

Matter of excuſe is an admiſſion of the fact; but ſaying it was 
done accidentally, and without any default in the defendant ; 
and that (as I have already ſaid) may be either pleaded or 
given in evidence on the general ifſue. 

Juſtification is an inſiſting upon ſomething that made it law- 
ful for him to do the fact laid to his charge; it is therefore to 
be ſeen what is ſufficient matter of juſtification. The moſt 
general matter of juſtification is, that the plaintiff made the 
firſt aſſault, and if iflue be joined thereupon, the defendant 
may prove an aſſault on any day before the action brought; and 
the plaintiff cannot give in evidence a battery at another day, 
or at another time in the ſame day, without a novel aſſign- 
ment, which muſt ſtate the battery to be on the ſame day 
mentioned in the declaration, elſe it will be a departure; 
though on ſuch novel aſſignment he may give in evidence a 
battery at any other day, the ſame as he might if the defendant 
had pleaded not guilty to the declaration; but as the common 
way 1s for the plaintiff to have two or three counts in his de- 
claration, ſo that the defendant is under a neceſſity of pleading 
the general iſſue to ſome of them (for if he juſtify two he ad- 
mits two, and conſequently, unleſs he can prove two juſtiſi- 
cations, muſt have a verdict againſt him) he may prove another 
battery without being put to make a novel aſſignment. 

The memorandum was generally of Michae/mas term, and 
the fact on /on aſſault was proved on a day within the term, 
and on a caſe made, the court held it well enough; for the 
plaintiff necd have given no evidence on this plea, unleſs to 
argravate damages, and the court will not nonſuit him, be- 
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cauſe it is amendable by a new bill. And if this had come 
out on the defendant's evidence, who had otherwiſe proved 
his plea, he ought to have a verdict, unleſs the plaintiff prove 
another battery previous, which in ſuch caſe ought to be 
deemed the foundation of the action. 

If the defendant prove that the plaintiff firſt lifted up 
his ſtaff, and offered to ſtrike him, it is a ſufficient affault to 
juſtify his ſtriking the plaintiff, and he need not ſtay till the 
plaintiſt has actually ſtruck him. 

However every aſſault will not juſtify every battery FRY it 
is matter of evidence whether the aſſault were proportionable 
to the battery; and therefore, though the plaintiff ſet out a Mai- 
hem in his declaration, yet the plea of ſen aſſault demeſne is the 
ſame; and he need not plead that the plaintiff maihemaſſet et 
vulneraſſet the defendant, ui, &c. But that muſt appear in 
evidence; that is, it muſt appear that the aſſault was in ſome 
degree proportionable to the maihem z and therefore in Oel- 


crift v. Smith, Holt Ch. Juſt. directed the jury to give a verdict 


for the defendant, the firſt aſſault being by tilting the form 
on which the defendant ſat, whereby he fell; the maim was, 
that the defendant bit off the plaintiff's finger, 

If the defendant plead for: aſſault, and the plaintiff can jut. 
tify it, he muſt plead it, for he cannot give it in evidence 
upon the general replication de injurid ſud proprid. 

There are many other matters which may be pleaded in juſ- 
tification : as if an oſſicer having a warrant againſt one whe 
will not ſuffer himſelf to be arreſted, beat or wound him in 
the attempt to take him ; ſo if a parent in a reaſonable manner 
chaſtiſe his child, or a maſter his ſervant, or a ſchoolmaſter his 
ſcholar ; or a gaoler his priſoner; or if I beat one who wrong- 
fully endeavours with violence to diſpoſſeſs me of my lands or 
goods, or who aſſaults my wife, parent, child, or maſter : but 
though all theſe matters may be pleaded in juſtification, yet 
they mult be pleaded differently; as for example: in aſſault 
and battery againſt huſband and wife for a battery by the 
wife, the defendants may plead that the plaintiff was going to 
wound her huſband and that ſhe i»/iltum fecit to defend him 
and to prevent the plaintiff from beating him: in the ſame 
manner a ſervant may juſtify an aſſault in defence of his maſ- 
ter; but not e con, becauſe the maſter may have an action 
per quo ſervitium amifit, but the ſervant can have no action 

for 
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in defence of his poſſeſſion ; but he ought to ſay, melliter ma- 
nus impeſuit + ſo an officer cannot juſtify more than the aſ- 
fault by virtue of an arreſt, without ſhewing that the plaintiff 
reliſted, or endeavoured to reſcue himſelf, unleſs it be by 
way of molliler manus impoſuit, and in that manner he may 
juſtify the beating, without ſhewing any reſiſtance, or attempt 
ro reſcue, 

A battery cannot be juſtified on account of breaking his 
cloſe, in law, without a requeſt to depart z but it is otherwiſe, 
if he come into my cloſe vi et armis; for that is but return- 
ing violence with violence. 

In aſſault and battery, the defendant pleaded, that he was 
ſeiſed of the rectory of D. in fee, and that the corn was ſevered 
from the nine parts, and for that the plaintiff would have 
carried away his corn, the defendant ſtood in defence thereof, 
and kept the plaintiff from carrying it away; ſo as the harm 
the plaintiff received was of his own wrong, &c. The plain- 
tiff replied, de injuria ſua propria abſque tali cauſa ; and upon 
demurrer the replication was holden to be good, becauſe the 
plaintiff claimed nothing in the land or corn, but only dama- 
ges for the battery, which is collateral to the title, and there- 
fore a general replication was good]; for in aſſault and battery, 
the poſſeſſion can only be material; but it is otherwiſe when 
the right may come in queſtion, 

The defendant may juſtify even a maibem, if done by him 
as an officer in the army for diſobeying orders; and he may 
give in evidence the ſentence of the council at war upon a pe- 
tition againſt him by the plaintiff: and if by the ſentence the 
petition is diſmiſſed, it will be concluſive evidence in favour 
of the defendant. 

Whenever the defendant juſtifies a battery, he muſt con- 
feſs it, otherwiſe on demurrer the plaintiff will have judg- 
ment. 

Where there is an expreſs battery laid, it is not enough to 
ſuſtify the impriſonment (though that includes a battery) but 
he muſt likewiſe juſtify the battery, 

A former recovery in aſſault and battery is a good plea, 
notwithſtanding ſubſequent damages; for the conſequence of 
the battery is not the ground of the action, but the meaſure 
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Yelv. 68. So if a battery be committed by ſeveral, and a recovery be 
had againſt one, ſuch recovery may be pleaded in bar to an 
action for the ſame battery brought againſt another, 

1 If the defendant juſtify the aſſault, and plead not guilty to 

Candill's cauſe. the battery and wounding, and both pleas are found againſt 

him, there ſhall be but one damages given, for the aſſault is 

11 Co. 6. 7. included in the battery. So if the action be brought againſt 

— - Heydon's two, and one plead not guilty, and the other /on afſault, and | 
both iſſues are found for the plaintiff, there ſhall be but one 
damages aſſeſſed; and it would be the ſame if one of the de- 
fendants had pleaded ſpecially, and there had been a demurrer 

1R.R. 395 which had been determined in favor of the plaintiff: for it 

Gr. J. 349- is a maxim, that where the enqueſt is taken by the iſſues of 

Rodney and the parties, by the ſame enqueſt ſhall the damages be taxed 

8 Carth. for all. If the jury aſſeſs damages ſeverally, viz. 1000 J. 

Poſt. againſt AH. and 50 J. againſt B. the plaintiff may enter a nolle 

praſegui as to B. and take judgment againſt A. only for the 
1000 . for as the plaintiff might have brought his action 
jointly or ſeverally, he may have the ſame election as to the 
damages ; or he may take execution againſt both for the 
greater damages ; ſo if one of the defendants confeſs the ac- 
tion, a writ of enquiry ſhall be awarded, but ſhall not iſſue, 
becauſe he ſhall be contributory to the damages taxed by the 
enqueſt on the iſſue of the parties, if they ſhall find for the 
plaintiff; and if they ſhall find againſt the plaintiff, then the 
writ ſhall iſſue forth. It is the conſtant practice now to let 
the writ iſſue ſo that the ſame jury tries the iſſue and aſſeſſes 
the damages; and in caſe the defendant who pleaded, is ac- 
quitted, yet the plaintiff ſhall go on to aſſeſs damages againſt 
the others; (aliter if the plaintiff be nonſuited. Str. 507.) | 

So if one defendant appear, and the plaintiff declare againſt , Þ 

him ſimul cum, c. who pleads and is found guilty by the en- 

queſts to damages; and afterwards, the other comes and 
pleads, and is found guilty, he ſhall be charged with the da- 
mages taxed by the former enqueſt ; for the treſpaſs, which the 

71 Co. 5. plaintiff has made joint, cannot be ſevered by the jury, if 
OC the jury find the treſpaſs to be done by all at one and the ſame 

d Mes? time; but if the jury find one guilty at one time, and the 

y | bother at another time, there ſeveral damages may be aſſeſſed. 

| oe n Treſpaſs by baron and feme for the battery of both, defen- 

| dant pleaded not guilty, and found guilty, and damages aſſeſſed 
1 for the battery of the baron by itſelf, and for the battery of the 
IR feme 


Her. 1222. 


"al 
* 1 
jw 

* 
* 

EF * 


Relative to Trials at Niſi Prius. 


feme by itſelf ; and judgment was given for the damages for the 
battery of the feme; and the writ abated for the reſidue, Note, 
the defendant cannot in ſuch action give evidence, that the 
man has a former wife, for that ought to be pleaded, that he 
may be appriſed of the defence, and be prepared to anſwer it. 

In aſſault and battery, the defendant gave in evidence his 
marriage with the plaintiff; to encounter which ſhe proved a 
former marriage to one Weſtbreoke, who was alive at the time 
of her ſecond marriage: for the defendant it was inſiſted, the 
ought not to give felony in evidence to ſupport her action, but 
Lord Xing admitted it. 

In an action by huſband and wife, for a battery on her, fer 
guad the huſband's buſineſs remained undone ; on motion in ar- 
reſt of judgment it was holden good, becauſe the battery itſelf 
is actionable, and the per quod only aggravation z and Felt 
ſaid he would not intend the judge ſuſfered that to be given in 
evidence, 

If there be a maim, or if the wound be apparent though 
not a maim, the court may increaſe the damages upon view of 
the plaintiff, But in order for it, it ſcems neceſſary that the 
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judge of nf privs ſhould indorſe upon the peiea, what maim or 


wound was proved; unleſs the cauſe were tried before a judge 
of the ſame court where the motion is made to increaſe the 
damages. It likewiſe ſeems neceſſary that the manner of 
wounding ſhould ve ſet forth in the declaration. Stiles 345. 

In Smallpiece and Backingham Mic. 27 Car. 2. C. B. upon a 
motion to increaſe damages ſuper viſum vulneris, the court ſaid, 
it was neceſſary that it ſhould be proved to be tlic ſame wound 
for which the damages were given, and ordered notice to be 
given to the defendant who appeared, and witneſſes on the one 
pait and on the other were examined, and ſeveral of the jury- 
men, who all ſaid that no evidence was given to them that any 
blow was given upon the eye, or that he had loſt his eye by 
the battery; and for this reaſon the court would not increaſe 
the damages : for new evidence ought not to be given, for this 
is a cenſure on the firſt verdict, and a correction ol it, 

In Burton and Baynes, M. 7 C. 2. C. B. upon view of the 
party, and examination of the ſurgeon cre tens in open court, 
and hearing counſel on both fides (after a rule to ſhew cauſe) 
the damages were increaſed from 11 J. 14s. to go J. 

It may not be uſeleſs here to remark, that by the Jeww// con- 
ſtitution he that hurt his neighbour was reſponfible on five ac- 
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counts, 1. For the damages. 2. For the pain. 3. For the 
cure. 4. For the ceſſation of work. 5. For the affront or 
diſgrace. 

It is proper to take notice, that by the 21 J. 1. c. 16. an ac- 
tion for an afſault and battery muſt be brought within four 
years, But this mult be taken advantage of by pleading, and 
therefore where the plaintiff by miſtake pleaded non culp. 
infra ſex annos, upon demurrer it was holden to be an ill plea, 


r 


Of Falſe Impriſonment. 


VERY reſtraint of a man's liberty under the cuſtody of 

another, either in a gaol, houſe, ſtocks or in the ſtreet, 

is in law an impriſonment ;z and whenever it is done without 

a proper authority, is falſe impriſonment, for which the law 

gives an action; and this is commonly joined to an aſſault 

and battery; for every impriſonment includes a battery, and 
every battery an aſſault, 

The 21 J. 1. limits this action to four years; but if an 
ation be brought for detaining the plaintiff in priſon, from 
to ——, and the defendant plead (as he may) as to part 
not guilty imfre quatuor anos, the plaintiff may reply that it 
was one continued impriſonment ;z and fo ouſt ,the defendant 
of the benefit of the ſtatute, 

Declaration of Mich. term, of an aſſault on the 18th of Octo. 
ber, and an impriſonment from thence for twenty-five weeks 
on motion in arreſt of judgment, the court held that the con- 
tinuance being laid under a ſcilicet, will not vitiate what is 
properly laid in time, and that this differs from all the caſes 
where the time is aſſirmatively laid. 

Treſpaſs againſt J. G. widow; and pending the ſuit ſhe 
took huſband ; after judgment a writ was directed to the ſhe- 
riſf quod caperet J. G. ad ſatisfaciendum, upon which the ſheriff 
took the defendant ; whoſe huſband, together with her, 
thereupon brought an action of falſe impriſonment againſt 
the ſheriff, who juſtified under the ca. /a. the plaintiff demur- 
red; and per cur. If an action be brought againſt a widow, 

3 who 
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who before judgment takes an huſband, yet if ſhe be found 
guilty, the ca. /a. ſhall be awarded againſt her, and not againſt 
her huſband, and judgment for the defendant. 


Where an officer and another join in the ſame juſtification, 


if it be not ſufficient for the officer, neither is it for the other ; 
and wherever an officer juſtifies an impriſonment under a 
writ which he ought to return (and all meſne proceſs ought 
to be returned) he muſt ſhew that the writ was returned; 
but it is otherwiſe in the caſe of a ſubordinate officer, ſuch as 
a bailiff, for he is only to execute the ſheriff's warrant, If 
the action be brought againſt him who was plaintiff, he can- 
not juſtify by virtue of an execution, unleſs he likewiſe ſhew 
there is a judgment; for the judgment may be reverſed, and 
it ought to be at his peril that he takes out execution after- 
ward : but it is enough for the ſheriff to ſhew a writ, and if 
any one come in aid of the officer at his requeſt, he may juſti- 
fy as the officer may do, but ſuch requeſt is traverſable. 

The officer cannot juſtify an impriſonment for non-pay- 
ment of taxes, under the general printed warrant which the 
collectors have, ſigned by two juſtices; but he ought to have 
a ſpecial warrant, 

The defendant juſtified an impriſonment for that the plain- 
tiff was indebted to him in a debt of 20/. and he took out a 
latitat againſt him directed to the ſheriff, Wc. which is the 
ſame impriſonment, &. The plaintiff in his replication 
traverſed that he owed him ſo much money; after verdict for 
the plaintiff it was moved in arreſt of judgment, that the debt 
being but inducement to the juſtification was not traverſable, 
and a repleader was awarded. 

Note, that by 21 Fac. I. c. 12. juſtices of the peace, mayors, 
bailiffs, churchwardens, and overſeers of the poor, conſtables 
and other peace officers, may plead the general iſſue, and give 
the ſpecial matter in evidence. It likewiſe enacts, that any 
action brought againit them, ſhall be laid in the proper coun- 
ty; and if upon the general iſſue pleaded, the fact ſhall ap- 
pear to be done in another county, the jury ſhall find the de- 
tendant not guilty. 

Note likewiſe, that by 24 C. 2. c. 44. no writ ſhall be ſued 
out againſt a juſtice for what he ſhall do in the execution of 
his office, till notice in writing of ſuch intended writ ſhall 
have been delivered to him, or left at the uſual place of 
his abode, a month before; and the jultice may tender 
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amends, and in caſe the ſame is not accepted, plead ſuch 
tender in bar to the action, together with the plea of not 
guilty, and any other plea with leave of the court; and if upon 
iſſue joined thereon the jury ſhall find the amends ſo tendered 
to have been ſufficient, then they ſhall give a verdict for the 
defendant, It likewiſe enacts, that no action ſhall be brought 
againſt any conſtable or other officer, or any other perſon 
acting by his order, for any thing done in obedience to a 
Jultice's warrant, until demand made of the peruſal and copy 
of ſuch warrant, and the ſame has been refuſed for the ſpace 
of fix days; and in caſe the warrant be ſhewed and a copy 
taken, and afterwards an action be brought againſt the con- 
ſtable, without making the juſtice a defendant, the jury ſhall 
on producing the warrant find a verdi& for the defendant, 
notwithſtanding any defect of juriſdiction in the juſtice ; and 
if ſuch action be brought jointly againſt the juſtice and him, 
upon producing the warrant, the jury ſhall find for him; and 
it they find againſt the juſtice, the plaintiff ſhall recover the 
colts he is to pay to ſuch defendant againſt the juſtice, with 
a proviſo that if the judge certify that the injury was wilfully 
and maliciouſly committed, the plaintiff ſhall be entitled to 
double coſts. And a proviſo likewiſe, that ſuch action ſhall be 
commenced within fix calendar months after the act committed, 

The oflicer muſt prove that he acted in obedience to the 
warrant ; and where the juſtice cannot be liable, the officer is 
not within the protection of the act. 

If a man be impriſoned by a juſtice's warrant on the firſt day 
of January, and kept in priſon till the firſt day of February, he 
will be in time if he brings his action within fix months after 
the firſt of February, for the whole impriſonment is one entire 


treſpaſs. 
The juſtice having pleaded tender of amends, the plaintiff 


obtained a rule for the defendandto bring the money into court 
for the plaintiff to take the ſame, upon diſcontinuing his action. 

An overſeer of the poor, who diſtrains for a poor's rate under 
a juſtice's warrant, is an officer within the protection of this act. 

Note, the above act extends only to actions of tort: and 
therefore where an action for money had and received was 
hrought againſt an officer who had levied money on a convic- 
tion by a juſtice of the peace, the conviction having been 
quafhed, it was holden that a demand of a copy of the warrant 


was not necetJary. 
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CHAI 


Of Injuries ariſing from Negligence or Folly. 


E VERY man ought to take reaſonable care that he does 
not injure his neighbour; therefore, where-cver a man 
receives any hurt through the default of another, though the 
ſame were not wilful, yet if it be occaſioned by negligence or 
folly, the law gives him an action to recover damages for the 
injury fo ſuſtained. 

As in the caſe mentioned in the third chapter, where the 
defendant, by uncocking his gun, accidentally wounded the 
plaintiff, who was ſtanding by to ſce him do it. 

If a manride an unruly horſe in any place much frequented, 


(ſuch as Lincoln"s-1nn Fields) to break and tame him; if the 


horſe hurt another, he will be liable to an action; and it may 
be brought againſt the maſter as well as the ſervant, for it will 
be intended that he ſent the ſervant to train the horſe there; 
or it may be brought againſt the maſter alone. 


The ſervants of a carman run over a boy in the ſtreets, and 
maimed him, by negligence ; an action was brought againſt 
the maſter, and the plaintiff recovered. And note, that in ſuch 
caſe the ſervant cannot be a witneſs for his maſter, without a 
releaſe, becauſe he is anſwerable to him, 


So in the caſe abovementioned, if one whip my horſe, 
whereby he runs away with me and runs over a man, the man 
may bring an action againſt ſuch perſon; for the whipping my 
horſe was an act of folly, and therefore he ought to be anſwer- 
able for the conſequence of it. A fortizri, I might maintain an 
action if I received any hurt from my horſe's running away, 
becauſe the conſequence is more natural. However it is proper 
in ſuch caſes to prove that the injury was ſuch, as would proba- 
bly follow from the act done: as that many people were aſſem- 
bled together near the place, at the time of his whipping the 
horſe; or that the perſon run over was ſtanding near and with- 
in ſight; yet as the defendant is only to anſwer civiliter and 


not criminaliter, it does not ſeem abſolutely neceſſary to give 
ſuch 
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ſuch proof; though to be ſure ſuch circumſtances will have 
weight in diminiſhing or increaſing the quantum of the damages. 
Carth. 294.45! 8o if a man lay logs of wood croſs a highway; though a 
perſon may with care ride ſafely by, yet if by means thereof 
my horſe {tumble and fling me, I may bring an action; for 
wherever a man ſuffers a particular injury by a nuſance, he 
may maintain an action; but then the injury muſt be direct 
(ſuch as before mentioned) and not conſequential, as by being 
delayed in a journey of importance. | 
So if a ſurgeon undertake to cure a perſon, and by his ne- 
gligence and unſkilfulneſs miſcarry, an action wi lie; but if 
the perſon undertaking to make the cure be not a common ſur- 
geon, there muſt be an expreſs promiſe ; becauſe if it were 
not his profeſſion, it was the folly of the plaintiff to truſt him, 
unleſs he were deceived by an expreſs promiſe ; and the law in 
ſuch caſe will not raiſe a promiſe. The defendant may in ei- 
ther caſe give in evidence that the plaintiff did not follow his 
directions, &c. | 
As I ſhall have occaſion to ſay more upon this head in the, 
next book, under the title of Caſe for Miſbehaviqur in an 
Office, Truſt or Duty,” and of “ Cafe of conſequential Da- 
mages,” I will only add in this place, That it is a ſettled diſ- 
— tinction, that where the immediate act itſelf occaſions a pre- 
judice, or is an injury to the plaintiſPs perſon, houſe, land, Sc. 
treſpaſs vi et armis will lie: But where the act itſelf is not an 
injury, but a conſequence from that act is prejudicial to the 
plaintiff's perſon, houſe, land, We. treſpaſs vi et armis will not 
lie, but the proper remedy is an action on the caſe. 


1 Dany. 177. 


CHAPTER VI. 
Of Adultery. 


Am now come to the laſt thing for which (as a perſonal 

injury) an action will lie, and that is adultery, And the ac- 
tion lies in this caſe ſor the injury done to the huſband in alie- 
nating his wife's affections; deſtroying the comfort he had from 
her company; and railing children for him to ſupport and pro- 
vide for. And as the injury is great, ſo the damages given are 
commonly very conſiderable: But they are properly increaſed or 
diminiſhed 
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6iminiſhed by the particular circumſtances of each caſe 3 the 
rank and quality of the plaintiff; the condition of the defen- 
dant ; his being a friend, relation or dependant of the plaintiff, 
or being a man of ſubſtance ; proof of the plaintiff and his wife 
having lived comfortably together before her acquaintance with 
the defendant; and her having always borne a good character 
till thenz and proof of a ſettlement, or proviſion for the chil- 
dren of the marriage, are all proper circumſtances of aggra- 
vation, On the other hand, proof that the wife had before 
cloped with others, or that the huſband had turned her out of 
doors, and refuſed to maintain her; and that he kept company 
with other women ; or that he was acquainted with and con- 
ſented to the defendant's familiarity with her, is proper in mi- 
tigation of damages. So the defendant may give in evidence, 
that the wife had a baſtard before marriage, but he will not 
be permitted to give evidence of the general reputation of her 
being (or having been) a proſtitute ; for that may be occaſioned 
by her familiarity with the defendant; though perhaps, after 
having laid a foundation by proving her being acquainted with 
other men; ſuch general evidence may be admitted: But for 
this matter of giving character in evidence, vide poſt. lib. 6. 

But in an action for crim. con. with the plaintiff's wife, lord 
Mansfield laid it down as clear law, that if a woman be ſuffered 
to live as a proſtitute, with the privity of her huſband, and a 
man is thereby drawn into crim. con, and the huſband brings 
an action, it will not lie: It is a damage without an injury, If 
it be not with the huſband's privity, it will not go to the ac- 
tion, let her be ever fo profligate, but only to the damages, 
Pratt Ch. J. of C. B. declared himſelf of the ſame opinion in 
a like caſe much about the ſame time. However, in the caſe 
of Cibber and Slaper, ſupra, it was holden that the action lay, 
though the privity and conſent of the huſband to the defend- 
ant's connection with her, were clearly proved. 

Note, In this action it is neceſſary for the plaintiff to prove 
a marriage in fact; which may be done either by a copy of 
the regiſter, or by the teſtimony of one who was preſent at 
the ceremony, But 

It is not neceſſary to call one of the ſubſcribing witneſſes 
to the regiſter to prove the identity of the perſons marricd, 
for a copy of the regiſter is ſufficient evidence of the marriage 
in fact between perſons of the deſcription there mentioned : 
and any Evidence which ſatisfies a jury as to the identity of 
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the plaintiff and his wiſe being the perſons married is ſuſſi- 
cient; as if the hand-writing of the huſband and wife to the 
regiſter is proved; or bell-ringers came to the parties and 
ſaid they rung for the wedding, and were paid by them, or 
people dined at the wedding dinner; or other circumſtances 
to aſcertain the perſons, 


Where the plaintiff proved articles between himſelf and his 
wife, purporting to be made after the marriage, of the wife's 
eftate, and which were executed by the plaintiff and his wife, 
with the privity of her relations, and her uncle was the truſ- 
tee in the ſettlement; that ſhe always went by the name of 
his wife, and was ſo conſidered by the relations on both ſides; 
and likewiſe proved cohabitation, this was holden not to be 
ſuſſicient. 


So where the defendant was ſurpriſed at a lodging with the 
plaintiff's wife, and on being aſked where major Morris's wife 
was, he anſwered “ in the next room; this was holden not 
to be ſufficient, for it is only a confeſſion of the reputation, 
and that ſhe went by the name of the defendant's wife, and 
not a confeſſion of the fact of the marriage. 


It has been doubted whether the ceremony muſt not be per- 
formed according to the rites of the church ; but as this is 
an action againſt a wrong-doer, and not a claim of right, it 
ſeems ſuthcient to prove the marriage according to any form 
of religion, as in the caſe of Anabaptiſts, Quakers or Jews. 


The confeſſion of the wife will be no evidence againſt the 
defendant ; but a diſcourſe between her and the defendant 
may be proved, So letters written to her by the defendant 
may be read as evidence againſt him, but her letters to him 
will be no evidence for him, 


As the giſt of the action is the criminal converſation, and 


not the aſſault, the proper plea under the ſtatute of limitation 
is not guilty within fox years. . 
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BOOK 17 


For what Inj uries affecting a Man's perſonal 
Property, an Action may be brought, 


INTRODUCTION. 


AVING in the laſt book taken notice of the ſeveral 
H injuries affecting a man's perſon for which an action 
may be brought, I ſhall now conſider in what caſe an action 
will lie for injuries affecting his property; and they divide 
themſelves into two ſorts : 


1. Such as affect his perſonal property. 
2. Such as affect his real property. 


The actions that may be brought for injuries affecting his 
perſonal property, are, 


1. Deceit. 
2. Trover. 
3. Detinue. 
4. Replevin. 
5. Reſcous. 
6. Treſpaſs. 
7. Caſe for Miſbehaviour in an oſſice, Truſt 
or Duty. 
8. Caſe for conſequential Damages. 
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CHAPTER LL 
Of Deceit, 


92 IT properly lies where one man does any thing 
in the name of another, by which the other is damaged 


and deceived as if one without my knowledge purchaſe a 
quare impedit in my name, returnable in Banco, and after cauſe 
it to be abated, or me to be nonſuited. So if one forge a ſta- 
tute merchant in my name, and thereupon a capias is ſued out, 
upon which I am taken, I may have a writ of deceit againſt 
him that forged it, and him that ſued the capias. But this 
writ lies chiefly upon recoveries obtained by covin and deceit : 


And in ſuch caſes where the recovery is of land, it is brought 


to reſtore the party to the lands and profits: And in other 


caſes, ſuch as debt, t. to give him damages: But what I in- 


tend to take notice of in the preſent chapter, are actions upon 
the caſe in the nature of a writ of deceit, which lie wherever 
a perſon has by a falſe affirmation, or otherwiſe, impoſed upon 
another to his damage, who has placed a reaſonable confi- 
dence in him; and if a man in poſſeſſion of a horſe, or a lot- 
tery ticxet, (ell it to another for his own ; for poſſeſſion of a 
perſonal chattel is a colour of title; and therefore it was but 
a reaſonable confidence, which the buyer placed in him, when 
he affirmed it to be his own. But it is incumbent on the 
plaintiff in ſuch caſe to prove the defendant knew it not to 
be his own at the time of the ſale (for the declaration muſt 
be, that he did it fraudulently, or knowing it not to be his 
own :) For if the defendant had a reaſonable ground to be- 
lieve it to be his property (as if he bought it hn fide) no ac» 
tion will lie againſt him; but the defendant cannot plead ſuch 
matter, but muſt give it in evidence. 

So if the vendor aſſirm that the goods are the goods of a 
ſtranger, his friend, and that he had an authority from him to 
ſell them, whereas in truth they are the goods of another, and 
he had no ſuch authority, an aCtion will lie againſt him z and 
in ſuch caſe it will be ſuſſicient for the buyer to prove them the 
goods of another, without proving that the defendant knew 


them to be ſo; {for it need not be averred in the declaration) 
for 
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for the deceit is in his falſely affirming he had an authority to 
ſell them; the plaintiff muſt therefore prove that he had no 
ſuch authority; and doubtleſs, proving them to be the goods 
of another would be evidence prima facie that he had no 
authority, and ſufficient to put him upon proving that he 
had. 

If the ſellet were out of poſſeſſion of the perſonal chattel at 
the time of the ſale, no action will lie againſt him though it be 
not his own, without an expreſs warranty, for then there was 
room to queſtion his title, ; 

If the ſeller affirm the rent of a houſe to be more than it 
really is, whereby the purchaſer is induced to give more than 
it is worth, an action will lie for the deceit; for the value of 
the rent is matter which lics in the private knowledge of the 
landlord and tenant, and muſt be the ſame to all. But if the 
ſeller had only affirmed, that J. S. would have given ſo much 
for it, whereas FJ. S. had never offered ſo to do, no action 
would lie, for ſuch affirmation could not deceive in the value; 
fo if he had only affirmed it was worth ſo much, for the pur- 
chaſer might inform himſelf of the value. And fo it is in all 
caſes, where the purchaſer may eafily diſcover the true value, 
or where the thing may be of more value to one man than 
to another; as jewels, pictures, &c, 

In Chandler v. Lopus, which was caſe, whereas the defen- 
dant having kill in jewels, had a ſtone which he affirmed to 
be a bezar ſtone, and ſold it as ſuch to the plaintiff: judg- 
ment was arreſted, becauſe the declaration did not aver, that 
the defendant knew it not to be a bezar ſtone, or that he war- 
ranted it to be one. 

But if a merchant ſell one kind of filk for another, whereby 
the purchaſer is impoſed upon in the value, he may bring his 
action; and though it appear upon evidence that there was no 
actual deceit in the merchant, but that it was in the factor be- 
yond ſea; yet it will be ſufficicut to charge the defendant ; for 
he ſhall be anſwerable for the deceit of his factor civiliter, 
though not criminaliter ; for ſince ſomebody mult be a loſer, it 
is more reaſonable that he that puts the truſt and confidence 
in the deceiyer ſhould be the loſer, than the ſtranger, 

If the vendor affirm a horſe to be ſound wind and limb, 
whereupon the purchaſer fdem adhibens gives ſo much; if the 


horſe be blind, an action will lie; but it ſeems to be good evi- 
der.ce 
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CHATTER 4 
Of Deceit, 


| © pn IT properly lies where one man does any thing 
in the name of another, by which the other is damaged 
and deceived as if one without my knowledge purchaſe a 
quare impedit in my name, returnable in Banco, and after cauſe 
it to be abated, or me to be nonſuited. So if one forge a ſta- 
tute merchant in my name, and thereupon a capias is ſued out, 
upon which I am taken, I may have a writ of deceit againſt 
him that forged it, and him that ſued the capiar. But this 
writ lies chiefly upon recoveries obtained by covin and deceit : 
And in ſuch caſes where the recovery is of land, it is brought 


to reſtore the party to the lands and profits : And in other 


caſes, ſuch as debt, t. to give him damages: But what I in- 
tend to take notice of in the preſent chapter, are actions upon 
the caſe in the nature of a writ of deceit, which lie wherever 
a perſon has by a falſe affirmation, or otherwiſe, impoſed upon 
another to his damage, who has placed a reaſonable confi- 
dence in him; and if a man in poſſeſſion of a horſe, or a lot- 
tery ticket, ſell it to another for his own ; for poſleſſion of a 
perſonal chattel is a colour of title; and therefore it was but 
a reaſonable confidence, which the buyer placed in him, when 
he affirmed it to be his own. But it is incumbent on the 
plaintiff in ſuch caſe to prove the defendant knew it not to 
be his own at the time of the ſale (for the declaration muſt 
be, that he did it fraudulently, or knowing it not to be his 
own :) For if the defendant had a reaſonable ground to be- 
lieve it to be his property (as if he bought it bonn fide) no ac» 
tion will lie againſt him; but the defendant cannot plead ſuch 
matter, but muſt give it in evidence. 

So if the vendor aſſirm that the goods are the goods of a 
ſtranger, his friend, and that he had an authority from him to 
ſell them, whereas in truth they are the goods of another, and 
he had no ſuch authority, an action will lie againſt him; and 
in ſuch caſe it will be ſufficient for the buyer to prove them the 
goods of another, without proving that the defendant knew 


them to be ſo; {for it need not be averred in the declaration) 
for 
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for the deceit is in his falſely affirming he had an authority to 
ſell them; the plaintiff muſt therefore prove that he had no 
ſuch authority; and doubtleſs, proving them to be the goods 
of another would be evidence prima facie that he had no 
authority, and ſufficient to put him upon proving that he 
had. 

If the ſellet were out of poſſeſſion of the perſonal chattel at 
the time of the ſale, no action will lie againſt him though it be 
not his own, without an expreſs warranty, for then there was 
room to queſtion his title, 

If the ſeller affirm the rent of a houſe to be more than it 
really is, whereby the purchaſer is induced to give more than 
it is worth, an action will lie for the deceit; for the value of 
the rent is matter which lies in the private knowledge of the 
landlord and tenant, and muſt be the ſame to all. But if the 
ſeller had only affirmed, that J. S. would have given ſo much 
for it, whereas J. S. had never offered ſo to do, no action 
would lie, for ſuch affirmation could not deceive in the value ; 
ſo if he had only affirmed it was worth ſo much, for the pur- 
chaſer might inform himſelf of the value. And fo it is in all 
caſes, where the purchaſer may eafily diſcover the true value, 
or where the thing may be of more value to one man than 
to another; as jewels, pictures, &c, 

In Chandler v. Lopus, which was cafe, whereas the defen- 
dant having ſcill in jewels, had a ſtone which he affirmed to 
be a bezar ſtone, and ſold it as ſuch to the plaintiff: judg- 
ment was arreſted, becauſe the declaration did not aver, that 
the defehdant knew it not to be a bear ſtone, or that he war- 
ranted it to be one, 

But if a merchant ſell one kind of filk for another, whereby 
the purchaſer is impoſed upon in the value, he may bring his 
action; and though it appear upon evidence that there was no 
actual deceit in the merchant, but that it was in the factor be- 
yond ſea; yet it will be ſufficicut to charge the defendant; for 
he ſhall be anſwerable for the deceit of his factor ciuiliter, 
though not criminaliter z for ſince ſomebody mult be a loſer, it 
is more reaſonable that he that puts the truſt and confidence 
in the deceiver ſhould be the loſer, than the ſtranger, 

If the vendor affirm a horſe to be found wind and limb, 
whereupon the purchaſer fdem adhibers gives ſo much; if the 


horſe be blind, an action will lie; but it ſeems to be good evi- 
dence 
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dence in ſuch caſe on the part of the deſendant, that the de- 
fect is viſible, for then it cannot be reaſonably intended that 
the affirmation extended to it. And note, that if the firſt 
contract with warranty be broken off, the warranty will not 
extend to a ſubſequent ſale. ; 

It has been ſaid, that if a married man pretend to be ſingle, 
and marry J. S. fhe may bring an action to recover damages 
for the injury done her by his deceit ; but ſuch an action will 
not he for a man who is impoſed upon by a marricd woman, 
becauſe the converſation and contract of the wife will not 
bind the huſband. And it may be doubted in the other caſe, 
being felony by 1 Fac. as it is a general rule, that where a 
treſpaſs is by ſtatute turned into felony, the treſpaſs is merged ; 
though in the caſe of G v. Richardſon, Tr. 36 Car. 2. 
the court of K. B. upon a motion in arreſt of judgment in ſuch 
an aCtion brought by a woman, gave judgment for the plaintiff, 
holding the action to be maintainable. 


CHAZ IE 


Of Trover. 


\ 

ROVER is a ſpecial action on the caſe, which one 
man may have againit another, who hath in his poſ- 
ſeſſion any of his goods by delivery, finding or otherwiſe, or 
ſells or makes uſe of them without his conſent, or refuſes to 
deliver them on demand ; and it is for recovery of damages 
to the value of the goods; and therefore the declaration ought 
to contain convenient certainty in the deſcription of the things, 
ſo that the jury may know what is meant thereby; but it need 
not contain ſo much certainty as an action of detinue, be- 
cauſe that is for the recovery of the things themſelves, and 
therefore trover for 20 ounces of cloves and mace has been 

holden good. So for a parcel of diamonds, 
If a gentleman lodge jewels ſcaled up in a bag with a banker 


for ſafe cuſtody only, and the banker break open the bag, and 
pawn 
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pawn the jewels to another, the gentleman may bring trover 
againſt the pawnee, for he ſhall not be anſwerable for the de- 
ceit of the banker, as he gave him no power to do that act in 
which the deceit lies; and therefore it differs greatly from the 
caſe, taken notice of in the laſt chapter, of the merchant an- 
ſwering for the deceit of the factor. 

The converſion is the giſt of the action, and the manner in 1 Danv. 23. 

which the goods came to the hands of the defendant is only 
inducement : and therefore the plaintiif may declare upon a 
devenerunt ad manus generally, or ſpecially per inventionem, 
(though the defendant came to the goods by delivery,) or that 
the defendant fraudulently at cards won money of the plaintiff 
fromthe wife of the plaintiff; and this being but inducement, 
need not be proved; but it is ſufficient to prove property in 
himſelf, poſſeſſion. to have been in the defendant, and a con- 
verſion by him. 

In the declaration the converſion was laid to be on a day Cr. J. 429. 
before the trover; whereſore a motion was made in arreſt 
of judgment, but the declaration was holden to be good, for 
the Poftea convertit is ſufficient, and the viz. is void, 

As to the property, a ſpecial one is ſufficient, and there- 1 Mod. 31. 
fore this action may be brought by a carrier or bailee; or by 8. 55. 

a finder, ſor that will enable him to keep the thing againſt p 
all but the rightful owner. 

A ſheriff who has taken goods in execution may bring tro- 2 Sund. 47. 
ver for them, if they were taken away before the ſale. 

If an houſe be blown down and a ſtranger take away the Per Powe! j. 
timber, the leſſee for life may bring trover ; for he has a ſpe- — 
cial property to make uſe of the ſame (as if he would rebuild) MSS. 
though the general property be in the reverſioner. 

A lord who ſeizes an eſtray or wreck, may before the year S, witizm 
and day expired maintain trover againſt a ſtranger; for he 8 


has more than a poſſeſſion, viz. a poſſeſſion that will turn Salk. Mss. 

. Pp an ji*'ls 

into a property. — 
per Clarke Bar. 5. P. 


And property is ſufficient without poſſeſſion; therefore on Lord Cullen's 
the trial of an ejectment for a mine it was holden, that a re- 8 . 


covery in trover for a parcel of lead dug out of the mine was 


no evidence of the plaintiſf's poſſeſſion. | 
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. — _ In trover for ten load of timber, the caſe was, that the de- 
Treby Gr, fendant had been tenant to the plaintiff, and erected a barn 
at Hereford upon the premiſſes, and put it upon pattens and blocks of tim- 
1694. ber lying upon the ground, but not fixed in or to the ground; 


and upon proof that it was uſual in that country to erect barns 
ſo, in order to carry them away at the end of the term, a 
verdict was given for the defendant. But though Lord Chief 
Juſtice Treby thought proper in this caſe, to take advantage 
of the cuſtom of the country, yet I apprehend that it would 

Lord Dudley now be determined in favour of the tenant without any dif- 

and Lord Ward, R 

Mich. 27 31. in ficulty; for of late years many things are allowed to be re- 

Caac, moved by tenants, which would not have been permitted for- 
merly; as marble chimnies, &c. ſo more ſtrongly in things 
relative to trade, as brewing veſſels, coppers, fire engines, 
 cyder mills, Sc. The general rule of law is, that whatever 
is fixed to the freehold becomes part of it, and cannot be 
moved; but many exceptions have been admitted of late to 
this general rule, as between landlord and tenant, or between 
tenant for life, or tail, and the reverſioner: but the rule ſtill 
holds as between heir and executor. 

2 Stra. 1147. In trover by an executor againſt an heir, Lee C. J. held 

' that hangings, tapeſtry, and iron backs to chimnies belonged 
to the executor, and he recovered accordingly. 

Winch. cr. But corn growing belongs to 'a deviſee of land and not to 

SED — the executor. Though a deviſee of goods, ſtock, and move- 

ables ſhall take it from both. 

2 Lev. 107. If there be trover before the marriage of the plaintiff, and 
a converſion after, the baron and feme may join; for though 
the converſion is the cauſe of action, and therefore the huſ- 
band may ſue alone, yet the inception of the cauſe of action 
was in the wife by the trover. 

Salk. 126. If a bank bill, payable to 4. or bearer, be found by a ſtran- 

ger, who transfers it to B. A. may maintain trover againſt 
the ſtranger, but not againſt B. becauſe the courſe of trade 
creates a property in him: but as to the ſtranger who had no 

Salk, 284. title, the property is ſtill conſidered to remain in 4. But if 
the plaintifF had given lottery tickets to a gold{mith to receive 

| money for them, and the goldſmith having likewiſe received | 

10 tickets of the defendant, and given him a note to pay him ſo | 

many tickets, afterwards had delivered upon his note the 
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; 4 plaintiff's tickets to the defendant, this would not change the 
1 property. N 
| 'l | Salk. 290- One jointenant or tenant in common, or parcener, cannot t 
1 bring trover againſt his companion for a thing {till in his poſ- c 
1 8 x 5 b 7 
1 5, ſeſſion, becauſe the poſſeſſion of one is the poſſeſſion of bothz I 
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of a ſhip took it away, and ſent it to the Wf-Indier, where 
it was loſt in a ſtorm, Lord King left it to the jury, whether 
this were not a deſtruction by the defendant ; who found it fo 
accordingly. But if one jointenant, c. bring trover againſt 
a ſtranger, the deſendant may plead it'in abatement, but can- 
not give it in evidence. But in ſuch caſe the plaintiff ſhall 
recover only the value of his ſhare, 

If a leaſe be made to A. and E. and the indenture of leaſe 
be delivered to B. who dies, by which the whole ſurvives to 
A. he may bring trover ſor the indenture, for the poſſeſſion of 
B. was his poſſeſſion. 

But though one tenant in common cannot bring trover 
againſt his companion, yet that is only where the law conſi- 

ders the poſſeſſion of one to be the poſſeſſion of both; and 
therefore if 4. be tenant in fee of one fourth part of an eſtate, 
and B. tenant in common with him of the other three parts, 
for a term of years without impeachment of waſte; if A. cut 
down any trees and B. take them away, A. may maintain 
trover: for though B. being diſpuniſhable of waſte might cut 
down what trees he would, yet trees having an inheritable 
property, and he having no intereſt in the inheritance, can- 
not take them when felled by him who has the inheritance; 
and conſequently his poſſeſſion being tortious, cannot be ſaid 
to be the poſſeſſion of the other. 

If a ſon, having a general authority to receive and pay mo- 
ney for his father, receive money due on a bill to his father, 
and give a receipt for it, as money had to his father's uſe, 
and after give it away, the father may bring trover againſt 
the donee; for his ſon's receipt is a good diſcharge of the 
debt, and therefore his poſſeſſion is the poſſeſſion of the father; 
the ſon being as to this purpoſe his ſervant; and the ſon may 
in this caſe be a witneſs (to prove the delivery to the defen- 
dant) his evidence being corroborated by other circum- 
ſtances. 

If A. be indebted to C. and B. to A. and it is agreed be- 
tween them, that B. ſhall deliver goods to C. in ſatis ſaction 
of A's debt; if B. convert them to his own uſe, C. may 
maintain trover againſt him though he never had poſſeſſion, 
for by the agreement the right was in him, and the conver- 
bon a wrong to him: but if H. order a tradeſman to ſend him 
goods by a hoyman, and the tradeſman ſend the goods by a 
porter to the houſe where the hoyman reſides when in town, 
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and the porter not finding him, leave the goods with the 
landord, A. cannot have trover againſt the landlord, for the 
property never veſted in him, but remained in the tradeſman; 
but if the perſon to whom the goods had been delivered had 
been a ſervant to the hoyman and intruſted by him to re- 
ceive the goods, A. might maintain trover; for by ſuch deli- 
very the property would have veſted in him; and therefore in 
ſuch caſe the tradeſman could not bring trover againſt the 
hoyman: But if A. had not directed the tradeſman to deliver 
the goods to that particular hoyman, in ſuch caſe the property 
would not have been in A. till he had actually received the 
goods; and therefore the tradeſman Might bring trover for 
them againſt the hoyman. Yet it has been holden, that if a 
tradeſman in London ſend goods by order, to a tradeſman in the 
country, by a carrier not named or appointed by the country 
trader; if the carrier embezil the goods, the country trader 
muſt ſtand to the loſs. 80 if A. order the goods to be tranſ- 
mitted to him by a particular carrier, though upon condition 
to return them again if he diflike them; yet upon delivery to 
the carrier the property is veſted in A. and he will be bound 
to pay the price to the tradeſman; and conſequently the 
tradeſman cannot bring trover againſt the carrier; though 
perhaps if it were to come out in evidence, that the carrier 
had kept the goods in town, in ſatis faction of a debt due from 
A. to him (and that without the conſent of A. who was ſoon 
after to run off) the court would leave it to the jury, and not 
let the carrier take advantage of ſuch tortious act; for in 
ſuch caſe there is reaſon to preſume the carrier did not ac- 
cept the goods for A. never having had any intention' to de- 
liver them to him; and if ſo, the property will not have 
veſted in A. and conſequently muſt remain in the tradeſman, 
who may therefore bring the action. The defendant 7th 
Apr. ſent goods to A. who in May following finding himſelf 
in bad circumſtances, re-delivered the goods to a friend of the 
defendant's, and ſent him notice; but before the defendant 
could ſignify his conſent to take back the goods, 4. became 
a bankrupt, and in an action of trover by the aſſignee, the 
court held, there being a precedent conſideration, viz. the 
debt, A. could not countermand the delivery, but the property 
reveſted in the defendant till diſagreement, and the contract 
did not ſtand open till agreement. 

| But 
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But where a bankrupt on 7th Nov. indorſed and ſent a pro- 
miſſory note for GO. by the poſt to the defendant, to whom 
he was indebted to a larger amount, and the letter was carried 
to the poſt office that morning ; but by the courſe of the 
poſt it could not go away till the next day, and the defendant 
could not receive it till the 10th, at which time he did re- 
ceive itz and an act of bankruptcy was committed on the 8th. 
and it was found by the jury that the note was indorſed and 
ſent in contemplation of an act of bankruptcy : the court 
held this to be a fraudulent preference of the defendant to the 
other creditors of the bankrupt; and that as the note was not 
found to have been indorſed in payment of any particular 
debt, and it might be in truſt for the bankrupt, and no aſſent 
was given by the defendant, before the act of bankruptcy 
was committed, the atlignees were intitled to recover it 
from the defendant. But it was there ſaid, that if a man 
ſend bills of exchange, or conſign a cargo to another who has 
before paid the value for them, the ſending them to the car- 
rier will be ſufficient to prevent the aſſignees from recovering 
the goods or bills back, in caſe of an intervening act of bank- 
ruptcy; though the perſon to whom they were ſent did not 
know of their being ſent at that time. 


If a man deliver corn to his ſervant to ſell, who does ſo ac- 
cordingly, and converts the money to his own uſe, the maſter 
may bring trover againſt him for the. money; for though it 
has formerly been a doubt, yet it ſeems now to be agreed, 
that trover will lie for money, becauſe damages only are to 
be recovered. 


In trover for a debenture, the plaintiff muſt exactly prove 
the number of the debenture as laid in the declaration, and 
the exact ſum to a farthing or he will be nonſuited. But he 
need not ſet out the number (any more than the date of a 
bond, for which trover is brought,) for being out of poſſeſſion 
he may not know the number, and if he ſhould miſtake, it 
would be a failure of his ſuit, | 


In order to prove property, where the action is brought by 
an aſſignee under a commiſſion of bankruptcy (who may de- 
clare, if he will, ut de bonis ſuis propriis) it is neceſſary to 
prove, 1. The bankrupt a trader within the ſtatute, 2. The 
act of bankruptcy. 3. That the commiſſion was regularly 
granted. 4. The aſſignment to the plaintiff, 5. A property 
in the bankrupt. It will be proper therefore to conſider 
what evidence is ſufficient to prove theſe ſeveral things; and 
for that purpoſe I will ſet down the words of the ſeveral 
ſtatutes which deſcribe what perſons may be bankrupts, and 
what acts will make them ſo. 


By 13 El. c. 7. Any perſon uſing the trade of merchandize, 
by way of bargaining, exchange, rechange, bartry, cheviſance, 
D3 or 
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or otherwiſe, in groſs or by retail, or ſeeking his trade or liy- 
ing by buying and ſelling, that departs the realm, or begins 
to keep houle, or otherwiſe abſent himſelf, or ſuffers himſelf 
willingly to be arreſted for any debt not due, or ſuffers him- 
ſelf to be outlawed, to defraud any of his creditors, ſhall be 
deemed a bankrupt ; and by 1 Fac. c. 15. or fraudulently pro- 
cures his goods to be attached or ſecreted, or makes any frau- 
dulent grant of his land or goods, to the intent that his cre- 
ditors may be defrauded; and by 21 Jac. 1. c. 19. any that 
uſes the trade of a ſcrivener receiving other men's money 
into his truſt and cuſtody, or any merchant who ſhall endea- 
vour to compel his creditors to take leſs than their juſt debt, 
or gain longer time than was given upon the original con- 
tract, or being indebted in 100 J. or more, ſhall not pay or 
compound for the ſame within fx months after due, and the 
debtor be arreſted for the ſame, or within ſix months after an 
original ſued out and notice thercef, or being arreſted ſhall lie 
in priſon two months or more upon that or any other arreſt, 
or being arreſted for 100 1. or more of juſt debts ſhall eſcape 
out of priſon, or procure his enlargement by putting in hired 
bail. And by the ſaid act 21 Fac. 1. in the caſes of arreſt and 
lying in priſon, or getting . forth by hired bail, he is to be 
deemed a bankrupt from the time of his firſt arreſt. 

By 14 Car. 2. c. 24 The having money in the Ea India 
Company will not make a trader; and in the 5 G. 2. c. 30. 
by which bankers, brokers, and factors, are made liable ta be 
bankrupts, there is a proviſo that it ſhall not extend to any 
farmer, grazier or drover. 

By 5 E. 2. c. 30. /. 24. If any bankrupt ſhall after the iſſu- 
ing of a commiſſon againſt him pay the perſon who ſued out 
the ſame, his debt, or give or deliver to ſuch perſon goods or 
any other ſatisfaction or ſecurity for his debt, whereby the 
perſon ſuing out the commiſhon ſhall privately receive more 
in reſpect of his debt than the other creditors, ſuch payment, 
Oc. thall be ſuch an act of bankruptcy whereby, on good proof 
thereof, ſuch commiſſion ſhall be ſuperſeded, and another come 
miſſion ſhall be awarded to any creditor petitioning, and the 
perſon taking or receiving ſuch goods or other ſatisfaction 
ihall loſe his debt and all that he has received. 


Conſtructions on the aforeſaid Statutes. 


A man cannot be a bankrupt in reſpec to debts contracted 
during his infancy, though the act of bankruptcy were com- 
mitted after he was of age. 

A. being arreſted, puts in bail, afterwards he ſurrenders in 
diſcharge of his bail, and is above two months in priſon z he 
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is a bankrupt only from the time of his ſurrender, not from 
the time of his arreſt. 

But where ſham bail is put in before a judge, as a means 
to get the defendant turned over to the priſon of the court, 
and he is accordingly immediately ſurrendered and ſent there, 
the impriſonment is to be computed from the arreſt. 

A ſhoemaker may be a bankrupt, for he lives by buying and 
ſelling leather; but an innkeeper as ſuch cannot, for though he 
buy proviſion, yet he does not properly ſell it, for the attendance 
of his ſervants, furniture of his houſe, &c. are to be conſidered. 

So it has been holden that a victualler, as ſuch, cannot be 
a bankrupt. 

One who buys cattle at one fair, keeps them three or four 
days on his own ground, and then drives them to another fair 
to ſell, is a drover within the meaning of 5 G. 2. aforeſaid, 

In the caſe of Wodier, a mercer on Ludgate-hill, againſt 
whom his going beyond ſea being given in evidence, it was 
inſiſted that ſhewing quo animo it was done, (viz, on account 
of having killed his wiſe) it could not be conſtrued an act of 
bankruptcy ; but it appearing his creditors were thereby in 
fact prevented from recovering their debts, Reeves Ch. Juſt. 
held it was: but if that fact had not come out, it would have 
been otherwiſe. 

If A. commit a plain act of bankruptcy, as keeping houſe, 
&c. though he after go abroad and be a great dealer, yet that 
will not purge it. But if the act were doubtful, the going 
abroad and dealing will be an evidence to explain the intent 
of the firſt act; for if it were not to defraud creditors, and 
keep out of the way, it will not be an act of bankruptcy. Alſo 
if after a plain act he pay off or compound with all his cre- 
ditors, he is become a new man. 

To conſtitute an act of bankruptcy, the denial of the party 
mult be with an intent to delay creditors ; therefore being de- 
med when ſick in bed, or engaged in company, will be no 
act of bankruptcy ; and Lee Ch. Juſt, held the ſame, where 
the denial was by agreement in order to take out a commiſ- 
hon, But in Bramley v. Mundee ac Guildhall 2d June 1756, 
Mr. Juſtice Feſer held it ſufficient proof of an act of bank- 
ruptey: the fact proved was, that the party (in conſequence 
of an agreement made at a mecting of the creditors two hours 
before, at which he and the plaintiff both were) was denied 
to the plaintiff's clerk, who was ſent to demand money; 
D 4 
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tamen quere, for how can ſuch a denial laid to be with in- 
tent to delay the creditor? - Probably the defendant himſelf 
in this caſe had concerted or been privy to the committing the 
act of bankruptcy : and under ſuch circumſtances a denial by 
agreement has in many caſes been holden to be ſufficient proof 
of an act of bankruptcy. For where a perſon has been aſliſting 
in procuring ſuch act of bankruptcy to be committed, it does 
not afterwards lie in it mouth nor ſhall he be permitted to ſay 
it was fraudulent or ineffectual. But ſuch act of bankruptcy 
will be of no avail againſt perſons who were not privy to it.— 
33 4 Though a man with intent to delay his creditors order him- 


ightingale, ; 
P. 13 G.z. fſelfto be denied, yet unleſs in fact he be denied to a creditor, 
3 — it will be no act of bankruptcy; therefore it is neceſſary to 


prove that the perſon denied was a creditor. 
Meylin & al. On the 28th of November, Hall rode out of town, and re- 
* turned in the evening, beſore which a bailiff had been at his 
5 ſhop to arreſt him: the next morning he ſent for the bailiff, 
and told him he went out in order to get the term of the plain- 
titf, and now the return of the writ was out, if they would 
take out a new writ he would give bail, which was done ac- 
cordingly ; and this was held to be an act of bankruptcy with- 

in 1 Fac. 1. c. 15. 
Kettle end In an action of trover againſt a ſheriff, who had levied an 
1 e execution on the bankrupt's goods, to prove an act of bayk- 
* —_ prior to the execution, the plaintiffs relied on an af- 
Sirtings after fignment made by the bankrupt of a/l his effects to two of his 
Hil. 7 C. 3. creditors, in truſt for themſelves, and the reſt, in conſequence 
of a propoſition made by the bankrupt at a meeting of his cre- 
ditors, and accepted by all that were preſent. Per Lord Mans- 
feld, this deed is a fraud on the bankrupt laws, and is an act of 
bankruptcy, unleſs every creditor concurred. And as every 
creditor did not concur in it, (for the plaintiff in the execution 
was adverſe) the preſent plaintiff had a verdict, 


A man cannot be an evidence to prove an act of bankruptcy 


2 
— - — — — hg — 


gt * 2-7 þ 
— — 


. — — be 
* C * - 4 
— — — — = 
* — — — — — —— — 9 — — — 
= * _ £ . — * _ - _ 
"EG Ag ae WILT 2 = — = 
= F2 2 * — 
2 4 
by « 2 
3 — 
2 _ > _ — 2 
2 SIS” — 2 - — — — 3 
— 2 — — — 2 —2 * <= * = - — - - 
— - — — — WL — — — — — 
—— — — 2 — — — 


— dt. 

2 2 

SS 2 
— 


——— — i "CITE — 


_— 


7 — . 
A_— „„ 
2 WIL 


wens and 

— H. 8 committed by himſelf; but his confeſſion to a third perſon that 
— he had gone out of the way to avoid being arreſted, is evidence. 
— f. So a verdict upon an iſſue directed out of chancery, to which 
Lowhe'd and 


Bencroft, per only one of the defendants was party, may be read againſt all 
8 J. the defendants, to prove the time of the act of bankruptcy, 

C:octon and A man's giving money for notice when a writ ſhould come 
Hooges pe, into the ſheriff's office againſt him is no proof of an act of 


Fo: eſcue . 
Hreford, a bankruptcy, for he may do it to prevent his credit being blown. 
4 C. 2. , Proof 
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Proof of the commiſſion ought to be by ſhewing it under 
ſeal, and the petition to the chancellor on which it was grant- 
ted, and the debt of the petitioning creditors, which (by 5 G. 
2.) if one, muſt amount to 100/. if two, to 150 J. if three or 
more, to 200 J. It mult alſo be a legal debt; therefore the aſ- 
ſignee of a bond cannot be a petitioning creditor ( Medlicutts 
caſc in chancery, E. 4 G. 2. 02. St. 161.) and it muſt be due 
at the time of the act of bankruptcy committed, (Toms and 
others v. Mjtton H. 13 G. 1. O. Str. 147.) but though of 
above ſix years ſtanding, it will be good. 

N. B. A joint creditor may ſue out a ſeparate commiſſion, 


The aſſignment is to be proved by producing the deed, and 
proving the execution of it by the commiſſioners, 

Till aſſignment the property is not out of the bankrupt ; 
but the aſſignment veſts the property in the aſſignees from the 
time of bankruptcy z and therefore if a perſon ſue out execution 
againſt a bankrupt, and the ſheriff ſeize his goods, and ſell 
them, and give the money to the perſon ſuing out the execu- 
tion, the aſſignees may bring trover againſt the ſheriff (or the 
perſon ſuing out the execution, if he can be proved a party to 
the converſion, by giving bond to ſecure the ſheriff, and fo 
making it his own act) and there is no occaſion for an actual 
demand, becauſe the property being veſted in the aſſignees 
from the time of the bankruptcy, the execution was tortious. 
If therefore a ſheriff levy goods on a fi. fa. after an act of bank- 
ruptcy committed, but before a commiſſion ſued out, he ought 
not to ſell the goods after the commiſſion, for if he do, he will 
make himſelf liable in trover. Where the caſe appeared to be, 
that the defendant took the goods by virtue of a fl. fa, direct- 
ed to him as bailiff after an act of bankruptcy, but before a 
commiſſion ſued out; on a ſpecial verdict he had judgment, 
for being an officer he was obliged to execute the writ. Note, 
the ſingle queſtion referred by the ſpecial verdict was, whether 
the taking were lawful ? and it was upon that the court deter- 
mined : A bailiff, as ſoon as he has taken the goods, is 
functus officio, and therefore if he were juſtified at the time of 
taking, a ſubſequent commiſſion ought not to affect him. 

A. was arreſted and lay in gaol for two months, in which 
time his goods were taken in execution on a fl. fa. then a 
commiſſion of bankruptcy iſſued, and A. was declared a bank- 


rupt from the firſt arreſt, Aſterwards the ſheriſf returned nulla 
bana; 
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n zona; this is a good return.— The „i. fa. was returnable the 
26th Fune : the commilhon iſſued the 5th Fuly : The return 
was in fact made the 5th November, and the court ſaid they 
would take it as made at the time when in fact it was made, and 
1 not as made at the day of the return of the writ. 

| Ml 4 Garrat v. Cul- A. living in Ireland, employed B. in Lendon to ſell goods 
h lum, Ealt. 1709. for him. B. ſold them to J. S. (A. not knowing to whom 
110 they were fold, and J. S. not knowing whoſe property they 
11700 were) B. became a bankrupt, and J. S. paid the money to his 


aſſignees. A. ſhall recover it from them. It was agreed that 
a payment by J. S. to B. was a diſcharge for him againſt the 
principal A. yet the debt was not in law to B. but to the per- 
| fon whoſe goods were ſold, and therefore was not aſſigned to 
4 the defendants under the general aſſignment of all their debts, 
lh | but remained due to A. as it was before; and it being paid to 

\ 

: 


the defendant, who had no right to it, but under a miſtake, 
that payment muſt be underſtood in law to be for the uſe of 
him to whom it was due, 
| | Cr. Car. 148. A. became a bankrupt after his goods extended on a ſtatute, 
1 and before the /iberate; and in trover by the aſſignees againſt 
15 : the defendant, who had got poſſeſſion by virtue of the /iberate, 
} 
1 


the court held the property was diveſted out of the bankrupt by 
the extent, and 2 that the goods were not aſſignable. 
And note . The act of bankruptcy is the ſame thing in the 
caſe of common creditors, as the aſſignment is in the cafe of the 
king. The king is bound by an actual aſſignment, becauſe the 
property is then abſolutely transferred to a third perſon : but 
relations, which are but fictions of law, cannot bind the crown. 
And note, that the 19th G. 2. reciting that perſons frequently 
- commit ſecret acts of bankruptcy unknown to their creditors, 
and after appear publicly and carry on their trade, and that 
ih permitting ſuch ſecret acts of bankruptcy to avoid payments 
f bona fide made is a diſcouragement to trade, enacts that no per- 
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ſon who is bona fide a creditor of any bankrupt for goods ſold, 
or for any bill of exchange drawn, negotiated or accepted by 
him, ſhall be liable to refund to the aſſignees any money, which 
before the ſuing forth the commiſſion was bona fide, in the 
uſual or ordinary courſe of trade and dealing, received by ſuch 
perſon of ſuch bankrupt before ſuch time as he thall have no- 
tice that he is become a bankrupt, or that he is in inſolvent 
circumſtances. 

| As to the proof of property; by 21 Jar. 1. c. 19. if any per- 
4 ſon becoming a bankrupr have in his potieſhon, by the conſent 
of the owner, goods of another man, and ſhall be reputed owner 
of ſuch goods, and ſhall take upon him the ſale, alteration or 
diſpoſal of them, the commiſſioners of bankrupts ſhall have 
power to ſell ſuch goods for the benefit of creditors, 
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L'Apoftre v. This does not extend to goods which a factor has in his poſe 
1 ſeſſion and offers to ſell for another man: therefore in trover 
b. W. 2 for 
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{or a parcel of diamonds againſt the aſſignee of Levi a bankrupt, 
to whom before his bankruptcy the plaintiff had delivered the 
diamonds to ſell; upon a caſe made, the court of XK. B. were of 
opinion that the general words of the clauſe ought to be ex- 
plained by the preamble, and that theſe jewels being originally 
the plaintiff's, and the bankrupt having no more than a bare 
authority to ſell them for the plaintiff's uſe, were not liable 


to the bankruptcy. 


But if a jeweller have in his poſſeſſion jewels belonging to 
A. and becoming a bankrupt offer the jewels to fale to J. S. 
the aſſignee may diſpoſe of them, and A. cannot have trover 
againſt the vendee. 


Upon this clauſe too in the ſtatute it has been determined, 
that if a trader mortgage his ſtock in trade, and continue in 
poſſeſſion and become a bankrupt, his aſſignees may diſpoſe of 
it; but if he mortgage or ſell a choſe in action fex. gr. a ſhip 
at ſea) and deliver over the muniments, it will not be within 
the ſtatute, If goods be conſigned to a factor who ſells them, 
and becomes a bankrupt, the merchant muſt come in under 
the commiſſion ; but if he lay the money out in other goods 
for the merchant, the merchant will have the goods. So if 
he ſell the goods for money at a ſuture day, the merchant will 
be entitled to the money. 


And by the 1 Jac. 1. c. 15. / 5. If any perſon who ſhall af- 
terwards become a bankrupt, ſhall convey his lands or chat- 
tels, or transfer nis debts, except upon the marriage of any of 
his children, or ſome valuable conſideration, the commiſſion- 
ers may diſpoſe thereof the ſame as if the bankrupt had been 
actually ſciſed or poſſeſſed, | 


The bankrupt cannot be evidence to ſwear property in him- 
ſelf, or a debt due to himſelf, without a releaſe of his ſhare in 
the ſurplus and the dividends, for elſe he is plainly intereſted, 
but he may prove property in, or a debt due to another, 


By 5 G. 2.c. 30. /. 7. In caſe any perſon is ſued for a debt 
due before he became a bankrupt, he may plead in general, that 
the cauſe of action did accrue beſore ſuch time as he became a 
bankrupt, and may give the ſpecial matter in evidence; and 
the certificate and allowance ſhall be ſufficient evidence of the 
trading, bankruptcy, commiſſion, and other matters precedent 
to ſuch certificate, and a verdict ſhall thereupon be given for 
the defendant, unleſs the plaintiff can prove the certificate ob- 
tained unfairly and by fraud, or can make appear any con- 
cealment by the bankrupt to the value of 101. 


Though by that ſtatute the future effects of a bankrupt after 
ſecond bankruptcy, where he does not pay fifteea ſhillings in 
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the pound, are liable to be ſeized for the benefit of creditors, 
yet till ſeizure the bankrupt has ſuch a property in them 
as will enable him to fell them. 

In trover by a ſtranger for goods taken at ſea, in order to 
eſtabliſh a property in himſelf, the plaintiff muſt prove two 
things, 1. That the ſovereign of the plaintiff was, at the time 
of the taking, in amity with the king of England, 2. That the 
defendant was, at the time of taking, in amity with the ſove- 
reign of him whoſe goods were taken ; for if he that took 
them were at enmity with him whoſe goods were taken, the 
taking was lawful, and of conſequence the property altered. — 
The caſe in fourth Inſtitute was, England was in amity with 
Spain and Holland, who were at enmity ; the He//anders took 
goods at ſea from the Spaniards and brought them into Eng- 
land, the Spaniards brought trover for them as being in /o/s 
amici; and it was holden that they could not recover. 

Poſſeſſion ought to be proved in the deſendant himſelf, for 
delivery to a ſervant is not ſufficient, if the goods do not come 
to his hands; unleſs the ſervant be employed by his maſter to 
receive goods for him, and they be delivered in the way of his 
trade; as if a pawn be delivered to a pawnbroker's ſervant. 

'Fo determine what evidence will be ſufficient to prove a 
converſion in the detendant, it muſt be known how the goods 
came to his hands; for if they came to his hands by delivery, 
finding, or bailment, an aCtual demand and refuſal ought to 
be proved; but it is not neceſſary to prove an actual demand, 
if an actual taking be proved, for the taking being unlawful is 
itſelf a converſion; ſo likewiſe if an actual converſion be 
proved, it is not neceſſary to prove a demand. 

A demand and refuſal is only evidence. of a converfion ; 
and therefore, if the jury find a ſpecial verdict that there was 
a demand and refuſal, the court cannot adjudge it a conver- 


ſion, 

A demand and refuſal is no evidence, where it is apparent 
the defendant has made no converſion ; as ſuppoſe the defend- 
ant to have cut down the plaintiff's trees, and to have left 
them lying in the plaintiff 's ground; for it is plain he has 
not converted them, if they continue there as before. 

In trover againſt a carrier, denial is no evidence of a conver- 
fion, if the thing appear to be really loſt through negligence ; 


but if that do not appear, or if the carrier had it in his cuſtody 


when 
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when he denied to deliver it, it is good evidence of a conver- 
ſion. But he may.give in evidence the detaining of the goods 
for carriage z ſo he may give in evidence that the goods were 
ſtolen; for then he is guilty of no converſion, though he will 
be liable in an action on the caſe on the cuſtom, 

So in trover for a horſe in an innkeeper's hands, denial is 
no evidence of a converſion, unleſs the plaintiff tender what 
the horſe has caten out, and the jury is to judge if ſufficient 
were tendered. But if A. put a horſe to paſture with B. and 
agree to pay him 12 d. per week as long as he remains at paſ- 
ture, and afterwards fell him to C. who brings trover againſt 
B. he cannot give in evidence the detaining him till he be 
paid, but is put to his action againſt A. for this differs from 
the caſe of an innkeeper or taylor, who may retain, 

A lord of a manor ſeized a beaſt as an eſtray, and kept it 
for ſome time after having proclaimed it. The owner after- 
wards, and within the year and day, claimed it, and brought 
trover without firſt tendering a ſatisfaction for the keeping of 
it: And for the want of that it was holden that the action 


would not lie, 

But if a horſe be diſtrained in order to compel an appear- 
ance in a hundred-court, after appearance the plaintiff cannot 
juſtify detaining the horſe till paid for his keeping. 

So if A. purchaſe the intereſt of a leaſe for years, and the 
writings are left in the hands of B. an attorney, to draw an 
aſſignment, and he does draw one accordingly, which is exe- 
cuted, he cannot afterwards refuſe to deliver it to A. till he 
have paid for it. 

So where the defendant paid the duty at the cuſtom-houſe 
for the plaintiff's goods; for he may have an action for the 
money ſo laid out. 

Note, no perſon can in any caſe retain where there is a ſpe- 
cial agreement, becauſe then the other party is perſonally liable, 

If trover be brought againſt a conſtable for goods taken by 
him, purſuant to a warrant from a juſtice or other perſon, if he 
have a juriſdiction, though not in that particular initance, (as if 
commiſſioners of the window-tax fine a collector for a neglect 
not within their power) the conſtable will not be liable, for he 
is not guilty of a converſion to his own uſe; and though the 


plaintiff is intitled to the ſurplus of the diſtreſs, yet he cannot 
| recever 
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— yon recover it in trover. So lord chief juſtice Halt held, that if 
a ſheriff upon an extent for the king againſt. A. ſeize the goods 
of B. B. cannot have trover, becauſe, by the ſeizure, the pro- 
perty veſted in the king. 

Tinkler v. If upon an information of ſeizure the goods be condemned, 

— 1 no action will lie for them. But if there be no condemnation, 

Mich. 11 C. 3. and the goods were not liable to be ſeized, treſpaſs or trover 
will lie againſt the officer for them. But by 19 G. 2. . 
34+ / 16. if the judge certify on the record that there was a 
probable cauſe for ſuch ſeizure, then the plaintiff, beſide his 
ſhip or goods fo ſeized, or the value thereof, ſhall not be in- 
titled to above 2 d. damages, nor to any coſts of ſuit. 

1 Dany, 21, If a man take my horſe and ride him, and after deliver him 
to me, yet I may have this action againſt him, for the riding 
was a converſion, and the re-delivery will galy go in mitiga- 
tion of damages. 

Str. 576. Drawing out part of a veſſel, and filling it up with water, is 
a converſion of all the liquor. 


2 7 nA 3 - * 2 5 
2 LIES 5 — — . * 11 


® Bulſ. 312. per If a man find my goods, and upon a demand anſwer that he 
| * knows not whether I am the true owner, and therefore refuſe; 
this is no evidence of a converſion, if he keep them for the true 
owner. 
or. Ek. 2. Though it be neceſſary to alledge a day and place of conver- 


. (or a requeſt and refuſal, which is tantamount) yet as it 


is a tranſitory action, the converſion may be laid here and 

proved in Ireland. 

Cr. J. 661. If trover be brought againſt baron and feme, the declara- 
| tion muſt ſuppoſe that they converted the goods to the uſe of 

the huſband, and it muſt not be laid that ſhe converted them to 

her own uſe; and many judgments have been arreſted on 

that account; yet as the converſion is a tort, it ſhould ſeem 

Tow. 266. as if ſhe might be charged with it the ſame as with a treſpaſs ; 
| as ſuppoſe ſhe were to take my ſheep and eat them: and in 
—.— 4 A treſpaſs againſt baron and feme it may be laid in the declara- 
F. 11 C. 2. tion, that they converted the goods to their own uſe; for 
Pullen . Pal- though it had been to the uſe of the huſband only, yet after 
— 11 by his death the wife would be charged with the damages; 
Andr. 245. however there is a difference between the two caſes, for in 
trover the converſion is the giſt of the action, but not in 


treſpaſs. 


An 


Relative to Trials at Niſi Prius. 
An executor left furniture in the houſe by the conſent 'of 


the heir, who uſed them; afterward upon a demand and re- 
fuſal the executor brought trover; the heir pleaded the ſtatute 
of limitations, and per cur. the uſer before demand was no 
converſion, and the refuſal (which is the only evidence of it) 
being within fix years, the action is not barred. 


Trover will not lie againſt a ſervant for taking goods by his 
maſtcr's command, and for his maſter's uſe; but treſpaſs 
will, This rule muſt not be taken in the full latitude of the 
words, for it is certain it will not extend to caſes where the 
command is to do an apparent wrong; and fo it is faid by ]. 
Scroggs in Mires and Solebay ; and perhaps it will not to any 
caſe where the taking is tortious, for then there is no occaſion 
for a demand and refufal ; but where the poſſeſſion was law- 
ful, a refuſal by a ſervant will not be evidence of a converſion 
in him, for it will be evidence of a converſion in his maſter 
28 is the caſe of the pawnbroker in Sa/t, 441. Jones and Hart 
Parker and G:dwin, M. 2 G. 2. is a ftrong caſe to ſhew how 
far one man acting by the command of another ſhall be an- 
ſwerable in trover : that was, a bankrupt left plate with his 
wife, who delivered it to a ſervant to ſell, the ſervant delivered 
it at the door of Fodward's ſhop to the defendant, who went 
into the ſhop and pawned it, and immediately delivered the 
money to the ſervant, who paid it to the wife, Upon trover 
brought by the aſſignee againſt the defendant, he obtained a 
verdict; but, upon motion, the court granted a new trial, as 
being a converſion in the defendant ; and upon a ſecond trial 
the plaintiff had a verdict. Note; the defendant pawned it 
in his own name, and gave his own note for the money, 
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If the plaintiff prove the goods to have been in his poſſeſſion, Blackham 
it is prims facie evidence of property, but the defendant may de, 290. 


prove them the goods of J. S. who died inteftate, and that letters 
of adminiſtration have been granted to him; but ſuch evi- 
dence will not be concluſive againſt the plaintiff, for he may 
ſhew that he was married to J. S. and fo entitled. 


So it would be ſuſſicient if the defendant could prove that Str. rogt. 


the plaintiff had before recovered in an action of trover againſt 
J. S. for the ſame goods, ſor ſuch recovery veſts the property 
in 7. S. and the plaintiff has damages in lieu thereof, and 
therefore in a ſecond action he cannot ſay the goods are his. 
Where 
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Where trover is brought by a rightful executor or admini- 
ſtrator againſt an executor de ſon tort, he tannot plead payment 
of debts, &c. to the value, fc. or that he hath given the 
goods, c. in ſatisfaction of debts, but, upon the general iſ- 


ſue, ſuch payments ſhall he recouped in damages and if they 
amount to the full value, the plaintiff ſhall be nonſuited: but 


he ſhall not give in evidence a retainer for a debt of his own; 


and if the action be treſpaſs inſtead of trover, payment of debts 
to the value will only go in mitigation of damages: And per- 
hays in trover by a rightful adminiſtrator againſt an executor 
de ſor: tort, he could not give in evidence payment of debts to 
the value for ſuch goods as were {till in his cuſtody, but only 
for ſuch as he had ſold. 

If an adminiſtrator bring trover on his own poſſeſſion, the 
defendant may upon the general iſſue give in evidence a will 
and executor ; but if the action be brought on the poſſeſſion of 
the intefate, the defendant muſt plead it in abatement, and 


cannot give it in evidence on not guilty, 


Mr. Danvers ſays there is no plea in trover, but a releaſe and 
not guilty z for every plea in juſtification is tantamount, and 
Lord Ch. Juſt. Holt in the caſe of Hartford and Jones, Salk, 
654. ſays, he never knew but one plea that was good, and re- 
fers to a caſe in Yelverton 198. where in trover for two butts of 
wine, the defendant pleaded that he took them for priſage for 


the king, and there is another ſpecial plea in 2 Bulfr. 289, that 


was holden good, viz. 'That the defendant kept a common inn, 
and that a ſtranger brought the plaintiff's horſe there; and that 
not being paid for his meat, he detained the horſe there; but for 
the reaſon given by Lord Ch. Juſt. Holt in the caſe of Hartford 
and Jones, ſetting aſide a ſpecial plea (that the goods were 
caſt away, and that he ſaved them, and detained them till he was 
paid for his pains} viz. That if a detainer be lawful, it does not 
confeſs a converſion (which is certainly law) that plea ought 
not to have been allowed. And in ing field v. Stratford, H. 
25 G. 2. K. B. it was holden by the whole court, that there could 
be no ſpecial plea in trover, but a releaſe. But as the defen- 


dant eannot plead the ſpecial matter, he may give it in evidence 


on the general iſſue; and therefore in trover for a gun, the de- 
fendant may give in evidence, that he was gamekeeper of the 
manor of B. and took the gun by the 22 & 23 Car. 2, though 
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the act do not authorize the pleading the general iſſue : and 
thereſore it would be otherwiſe in treſpaſs for taking it. Vet 
where in trover for goods, the defendant pleaded that the plain- 
tiff had brought the like action againſt J. S. for the fame 
goods, and had recovered, and had execution; upon demur- 
rer, the plea was holden to be good: and it was ſaid, that 
where the demand and recovery is of a thing certain, as where 
two are bound in 100/. bond, jointly and ſeverally, there re- 
covery and execution againſt one is not a bar againſt the other : 
for execution is no ſatisfaction for the 100/. demanded: 
but where the demand and recovery is of a thing incertain, as 
where treſpaſs is done by two, which reſts only in damages, 
if the plaintiff recover againſt one, that judgment is a ſuffi- 
cient bar againit the other; for tranſit in rem judicatam; the 
property of the goods is changed, fo as he may not ſeize them 
again. 

Nzte; In general caſes it is not allowed to bring the thing 
into court for which the action is brought; yet I have known 


it under particular circumſtances, where the court would diſ- 


countenance the action: and it appears from Mr. Barnes's 
Notes that in the common pleas it has been often done. 

The rule ſeems to be, that bona peritura and cumbrous 
goods ſhall not be permitted to be brought into court; but in 
other caſes they may, upon an affidavit that they ar2 in the 
ſame plight and condition as when taken. 

Where goods are cumbrous, the court will grant a rule to 
ſhew cauſe, why on the delivery of the goods to the plaintiff, 
and paying coſts, proceedings ſhould not be ſtaid, 


CHAPTER MM 
Of Detinue. 
| * e lies for the recovery of goods in ſpecie, 


and alſo for damages for the detainer, and it lies againſt 
a perſon who has them either by delivery or finding: but as in 
this action the defendant may wage his law, trover is the 


aCtion in more common uſe. 
E I have 
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2 R. . 793. 
2 Danv. 520. 


Str. 142. 


Br. Detinue 44. 


1 Lev. 101. 


1 R. A. 606. 


t R. A. 607. 


Cr. El. 867. 


Ca. K. B. 34 5+ 


Salk. 113. 


Ibid. 


An Introdufion io the Lato 


I have already taken notice, that the declaration in this ae. 
tion muſt contain more certainty than is neceſſary in trover; 
in moſt other reſpects it agrees with that action. It may be 
brought by one having a ſpecial property ; ſo, by one having a 
property without poſſeſſion. It will lie for a piece of gold, 
value twenty-one ſhillings; for that is a demand of a thing 
certain: but it will not lie for money out of a bag, though 
in that caſe trover will, becauſe in that action damages only 
are to be recovered. 

And it has been ſaid, that it would not lie for hawks, 
hounds, apes or popinjays, or ſuch like things which are fere 
nature, though made tame; yet treſpaſs will lie in ſuch caſe, 
becauſe in that the plaintiff recovers only damages for the tak- 
ing, and not the things themſelves, 

If a man detain the goods of a feme covert, which came to 
his hands before the marriage, the huſband can only bring 
detinue; becauſe the law transfers the property to him, and 
the detainer is the cauſe of action. But in ſuch caſe the wife 
might join in an. action of trover, becauſe the inception of 
the cauſe of action was in her by the trover. 

If A. deliver goods to B. to deliver to C. C. may bring 
detinue againſt B. for the property is veſted in him by the de- 
livery to his uſe. So if a man deliver goods to B. and aſter 
grant them to C. the grantee may have detinue, but not the 
grantor, 

If the bailee of 2 thing burn it, his executor ſhall not be 
charged in detinue, becauſe he ſhall not be charged without a 
poſſeſſion in himſelf; for the action dies with the perſon. 

Where a man comes to a ſhop to buy goods, and they agree 
upon a price, and a day of payment, and the buyer takes them 
away, detinue will not lie; becauſe the property was changed 
by a lawful bargain ; but if they agree for preſent money, and 
the buyer take the goods away without payment, detinue hes, 
becauſe the property is not altered. So if a man ſell goods on 
payment of money on a day to come, and the money be paid, 
and the goods not delivered, detinue lies, becauſe the property 
is in the buyer; but earneſt does not alter the property, but 
only binds the bargain; and therefore if no other time for 
payment be appointed, the money muſt be paid on fetching 
away the goods: the earneſt gives the party a right to demand; 
but a bare demand without payment is void. After earneſt 
the vendor cannot ſell the goods to another, without a default 
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in the vendee; and therefore if the vendee do not come and 

pay, and take the goods, the vendor ought to requeſt him ; 

and then, if he do not in convenient time, the agreement 1s diſ- 

ſolved, and the vendor at liberty to ſell to another perſon. 

By the act of navigation, certain goods are prohibited un- Salk. 223. 

der pain of forfeiting them, one part to the king, another to 

bim that will inform, ſeize or ſue for the ſame; any perſon 

may bring detinue for ſuch goods; for the bringing of the 

action veſts a property in him, 
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If I deliver goods to B. who loſes them, and D. find them, 2 Danv, 511. 


and deliver them to J. S. who has a right thereto, I cannot 
bring detinue againſt D. becauſe he is not privy to my delivery. 


The plaintiſf muſt prove an actual poſſeſſion in the defendant, 2 R. A. 703. 


and the detainer of the goods preciſely as mentioned in the de- 
claration; and therefore if detinue be brought for a bond, and 
it is proved to be for a greater or leſs ſum, it is not ſufficient. 


The giſt of the action is the detainer: therefore if goods Ro. Rep» 1:8, 


be delivered to baron and feme, the detinue ſhall be only 

againſt the baronz but if goods come to a feme covert before Co. L. 351. 
marriage, the action muſt be brought againſt the huſband and 

wife. 

If the defendant plead nn detinet, he may give in evidence Co. L. 283. 
a giſt by the plaintiff, for that proves he does not detain the 
plaintiff's goods; but he cannot give in evidence that the 
goods were delivered as a pledge, &c. as lie might in trover, 

In detinue for a deed, the defendant after a general impar- yg,,cot v. 
tance, proferends hic in cur” the ſaid deed, pleaded that it was Baddy, Paſce 
delivered to him by the plaintiff and J. S. ad cuſtcdiend” [ub es 
certis conditionibus, et quod ipſe paratus eft ad deliberand* cui vel 
quibus eur” cnmſideruvit, &c. Sed utrum conditiones ille ex parte 
prediqti querentis adimplete ſunt ipſe omnino ignorat et petit quod 
idem J. 8. bpræmuniatur.— Thie plaintiff demurred; but the 
court held, a prayer of garniſhment may be after an impar- 

Jance, ides preceptum eft vic qued per probos homines, &c. Sci. 
Va. quad fit hic, &c. 

The judgment in this action is to recover the thing itſelf, 
or the value thereof, therefore the jury muſt find the valuc; 10 Co. 119. 
and if they find damages and coſts, and no value, it ſhall not 
be ſupplied by a writ of enquiry. 

The jury ought to find the value of every particular thing Ibid. 
cemanded ; but a flock of ſheep is intire, &c. 


E 2 


—U— 
- . 


— 


14 

| 
1 

f 
# 


52 


Ca. K. B. 37» 


An Intreduftion to the Law 


CHATTER I. 
Of Replevin. 


HE action of replevin is of two ſorts. 1. In the deti- 

net. 2. In the delinuit; and may be brought in any 
caſe where a man has had his goods taken from him by 
another, 

Where the party has had his goods re-delivered to him by 
the ſheriff, upon a writ of replevin, or upon a plaint levied be- 
fore him (which by the ſtatute of Malbridge the ſheriff may 
take out of the county-court, and make replevin preſently,) 
the action is in the detinuit; but where the ſheriff has not 


made ſuch replevin, but the defendant ſtill has the goods, the 3 


action is in the dei tt however of late years, no action has 


been brought in the devirzet, though there is much curious 


learning in the old books concerning it. 


The advantage the plaintiff has in bringing an action of re- 


plevin in the deines, in preference to an action of treſpaſs de 


bonis aſportatis, is, that he can oblige the defendant to re-deli- 
ver the goods imme diately, in caſe upon making his avowry W 
they appear to be reple: ole; but as in ſuch caſes he may 


more ſp-:dily have them delivered to him by application to the 


ſheriff in the common way, it is of no uſe, unleſs the diſtrainer Z 
have ciloined the goods fo that the ſheriff cannot get at them 


to make replevin; and in ſuch cate he may bring an action of 
replevin in the detinet, aud after avowry pray that the defen- 
dant may gage deliverance; or he may upon a return of an 


elongavit to the plurizs writ of replevin, have a writ to the 


ſheriff commanding him to take other beaſts of the de- 


fendant in withernam; but if the defendant before the return 
of the withernam appear to the writ of replevin, and offer to 
plead non cepit, it ſhall ſtay the withernam; for the defendant 
ſhall not be concluded by the return of an e/zngavit, for the 
ſheriff can make no other return, where he cannot find the 


thing to be replevied. 


Where the perſon taking the goods claims property in them | 
before the ſheriff, he cannot make replevin of them: but in 


ſuch caſe the party may ſue out a writ de proprietate probanda, 


upon which tlie ſheriff muſt have an inqueſt of oſſice; and if | | 
upon E 
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upon ſuch inquiſition the property is found in the plaintiff, the 
ſheriff ſhall make replevin, aliter nan; but though the pro- 
perty be foune in the defendant, yet the plaintiff is not con- 
cluded, for he may {till have his action of replevin, or of treſ- 
paſs; but if in an action of replevin the defendant plead pro- 
perty, and it be found for him, the plaintiff is concluded. —So 
if goods be taked in execution {or on a conviction before juſ- 
tices) the {heriff ſhall not make replevin of them, and if in 
ſuch caſe the ſheriif ſhould make replevin, he would ſubje& 
himſelf to an attachment; {or goods are only repleviſable where 
they have been taken by way of diſtreſs : Lord Coke therefore 
defines replevin to be a remedy grounded upon a diſtreſs, be- 
ing (as lie ſays] a re-deliv ?rance to the firſt poſſeſſor of the thing 
diſtrained, on ſecurity given by him to try the right, and to 
re-deliver the diſtreſs if judgment ſhall be againſt him. 

He that brings replevin muſt have an abſolute, or at leaſt a 
ſpecial property in the thing diſtrained ; and therefore ſeveral 
men cannot join in a replevin, unleſs they be jointenants or 


tenants in common. 


Executors may have a replevin of a taking in vita teſtateris. 
So if the cattle of a feme ſole be taken, and ſhe afterwards in- 
termarry, the huſband alone may have replevin. But if they 
join, after verdict judgment will not be arreſted, becauſe the 
court will preſume them jointly intereſted, (as they may be, if 
a diſtreſs be taken of goods of which a man and woman were 
joiat-yants, and afterwards intermarry); the avowry admit 
ting the property to be in the manner it 1s laid, 


The declaration ought to be certain in ſetting forth the num- 
ber and kinds of cattle diltrained, becauſe otherwiſe the ſheriff 
cannot tell how to make deliverance if it ſhould be neceſſary; 
yet an avowry may make that good which would be bad on de- 
murrer, both partics agreeing what the quantum and the nature 
of the goods are; and if the declaration were for taking fourteen 
ikimmers and ladles, and three large pots and covers. And 
the ſheriff may require the defendant to ſhew him the goods, 
and it would be a good return to ſay nullus venit ex parte de- 
fendentis ad gſiendendum bona et catalla. 


The declaration ought to be not only of a taking in a vill or 
town, but alſo in quadam loco, vocal; but if the defendant would 


take advantage of this, he muſt demur to the declaration. 
E 3 A man 
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A man may count of ſeveral takings, part at one day and 
place, and part at another: and if the plaintiff alledge two 
places, and the defendant anſwer only one, i. e. if the plea 
begin only as an anſwer to part, and be in truth but an anſwer 
to part, it is a diſcontinuance, and the plaintiff muſt not de- 
mur, but muſt take his judgment for that by Ni} dicit; for 
if he demur or plead over, the whole action is diſcontinued. 
But if a plea begin with an anſwer to the whole, but is in 
truth but an anſwer to part, the whole plca is nought and 
the plaintiF may demur. Where the defendant avows at a 
different place, in order to have a return, he muſt traverſe 
the place in the count, becauſe his avowry is inconſiſtent 
with it. But where he does not inſiſt upon a return, he may 
plead uon cepit, and prove the taking to be at another place, 
for the place is material. — This is to be underſtood, where 
the defendant never had the cattle in the place laid in the 
declaration ar all; for if, on the plea of nan cepit, the plain- 
tiff prove that the defendant had the cattle in the place laid 
in the declaration, he will have a verdict : and if the ſat be 
that the defendant took the cattle in another place, and only 
had them in the place mentioned in the declaration in the 
way to the pound, he ought to plead that matter ſpecially, 

Ne general iſſue in replevin is nan cepit, upon which pro- 
percy cannot be given in evidence, for that ought to be 
pleaded; and if he plead property in himſelf, he may either 
plead it in bar, or in abatement; but if he plead it in a ſtranger, 
it ought properly to be pleaded in abatement, though it may 
then likewiſe be pleaded in bar. 

If the defendant piead property, whether it be in himſelf 
or a ſtranger, he ſhall have a return without making an 
avowry ior it; but where che plca in abateinent is of a col- 
lateral matter, ſuch as cept in alio las he muſt make an 
avorwry in order to Have a return, for he muſt ew a right 
to the property, or at leaſt to the poſſeſſion, to have a re- 
turn : but the plaintiff ought not to traverſe the matter of the 
conuſance; and if he do, and dewurrer be joined upon it, it is 
a diſcoutinuance, and the defendant will have judgment. 

The defendant may either avow the taking, or juſtiſy it; 
if he avow, it muſt be upon a right ſubſiſting, ſuch as rent 
arrear, Cc. and then he intities himſelf to a return; but 
where by matter ſubſequent, he is not to have the thing for 

which 


£ 
2 

_— 
F 


Relative to Trials at Niſi Prius. 


which the diſtreſs was taken, there he will not be entitled to 
a return, and therefore cannot avow, but mult juſtify ; as if 
a lord diſtrain for homage, and afterward the tenant die, and 
then his executor bring replevin. But a man may diſtrain ſor 
one thing, and avow for another. 

By 11 G. 2. c. 19. Any perſon diſtraining for rent, relief, 
heriot or other ſervice, may in replevin avow or make conu- 
ſance generally, without ſetting out a title.—By 4 G. 2. 
c. 28. a man may diſtrain for rent-ſeck, rent of aſſize and 
chief-rents, which have been paid for three years, within 
twenty before the firſt day of the then ſeſſions (which was 
in 1731,) or which may thereafter be created, as in caſe of 
rents reſerved upon leaſe, 

Nzte; if the defendant acted as bailiff to another, he is 
not ſaid to avow, but to make cognizance, i. e. inſtead of 
ſaying bene advecat captionem, he ſays bene cognovit captionem. 
And if the defendant make cognizance, as bailiff to J. S. 
the plaintiff may traverſe his being bail, for this is different 
from treſpaſs quare clauſum fregit, for there, if the defendant 
juſtify an entry by command, or as bailiff to one in whom he 
alledges the freehold to be, the plaintiff ſhall not traverſe the 
command, becauſe it would admit the truth of the reſt of 
the plea, viz, That the freehold was in J. S. which would 
be ſuilicient to bar his action. But in treſpaſs de bonis aſpor- 
%, ex. gr. for taking the plaintiff's ſheep, if the defendant 
juitify the taking them damage-feaſant as ſervant to F, S. 
the plaintiff may traverſe the command or authority; for 
though J. S. had a right to take the cattle, yet a ſtranger who 
had no authority from him will be liable. 

And there is a great difference between a juſtification 
in treſpaſs, and an avowry in replevin, in another reſpect, 
ex, gr. for an amerciament in a court-leet z in the juſtifica- 
tion it is neceſſary for the defendant to ſet forth a warrant 
or precept, c. but not to aver the matter of preſentment, 
becauſe his plea is only in excuſe ; but in avowry he ovght 
to aver in fact that the plaintiff committed the crime for which 
he is amerced, becauſe he is an actor, and is to recover, 
which muſt be upon the merits. 

In treſpaſs for breaking and entering the plaintiff's houſe, 
and taking his goods, the defendant pleaded, that the houſe 
is parcel of an half yard-land, holden of the earl of Northum- 
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berland, by homage; fealty, eſcuage incertain, ſuit of court, 
incloſing his park with pales, and rent of a pound of comyn : 
and for three years rent arrear, and for the homage and 
fealty of the tenant, he by the carl's command, entered and 
took, &c. The plaintiff traverſed the tenure made et forma. 
Special verdict that he held of the earl by homage, fealty, 
incloſing his park, rent of a pound of comyn, et non aliter 
and judgment for the defendant ; for though the verdict do 
not agree with the plea in the manner and nature of the 
tenure, yet it agrees in ſubſtance in the point for which the 
diſtreſs was made; and that is ſuſſicient: for there is a differ- 
ence between treſpaſs and replevin, for in replevin it behoves 
the avowant to make a good title in cnmibus. 

If an avowry be made for rent, and it appear by the de- 


fendant's own ſhewing, that part of it is not yet due, yet the 


avowry will be good for the reſidue, In ſuch caſe the avow- 
ant muſt abate his avowry quoad the rent not due, and take 
judgment for the reſt ; but if it appear that he has title only 
to two undivided parts of the rent, the avowry ſhall abate, 


So if the avowry be for part of a quarter or half a year's rent, 
he muſt ſhew how the reſt is ſatisfied, or it will be bad. 

In avowry for rent and a nmmine pene together, without 
alledging any demand of rent, the avowry is good for the 
rent, though it will be ill for the penalty, 

Avowry for rent due at a latter day, is no bar in avowry for 
rent due at a former day; but an acquittal under ſeal is; but 
if not ſealed, contrary proof will be admitted. 


By the 32 H. 8. c. 37. The exccutors and adminiſtrators, 
of tenants in fee, fee tail or for life, or rent ſervices, rent 
charges, rent ſeck and fee farms, may diſtrain upon the lands 
chargeable, ſo long as they remain in the poſſeſſion of the 
tenant, who ought to have paid; or of any other perſon 
claiming under him by purchaſe, gift or deicent. The like 
remedy is given to huſbands after the deaths of their wives, 
and to ocher perſons alter the death of the Cui que vie. 
Lord C#e ſays, that the preamble concerning the executors 
and adminiſtrators of tenant for life, is to be intended of 
tenant pur auter vie, fo long as Ceſiui que vie livetli: however 
it has beer, dne deterriimed to extend to all tenants for life. 

Tenant for igefa reut- charge confeſſed a judgment, which 
was extended by elegit; tenant for life died, conuſee diſtrained, 
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and in replevin avowed for the arrears incurred in the life of 
tenant for life ; and upon demurrer the diſtreſs was holden to 
be bad, and not warranted by the ſtatute, 1. Becauſe the 
caſe of the conuſee is not enumerated in it. 2. Becauſe he 
comes in in the po. and not under the tenant for life. —The 
executor of a grantee of a rent-charge for divers years, if he 
ſo long live, is not within the ſtatute, \ 


Lord Coke ſays, if a man make a leaſe for life, or a gift in 
tail, reſerving a rent, this is a rent-ſervice within the ſtatute z 
from whence it may be inferred, that he thought that a rent 
reſerved upon a leaſe for years was noc within it, and I ap- 
prehend that it is not, for the landlord is not tenant in fee, 
ſee-tail or for life of ſuch a rent; and it is the executors of 
ſuch tenants only who are mentioned in the act. However 
in treſpaſs, where it appeared the defendant had diſtrained the 
plaintiff's goods for rent due to his teſtator upon a leaſe for 
years, Lord Chief Juſtice Lee held it to be within the ſtatute, 


and the defendant obtained a verdict, 
The act does not extend to rents out of copyholds. 


By 21 H. 8. c. 19. If the avowry, cognizance or juſtification 
be found for the defendant, or the plaintitf be nonſuited, the 
defendant ſhall recover ſuch damages and colts as the plaintiff 
would have had if he had recovered, But note, this act men- 
tions only perſons avowing or making cognizance for rent- 
ſervice, cuſtoms, ſervices, damage feaſant, or for other rent or 
rents; fo that it does not extend to an avowry for a nomine 
p#nz, or for an eſtray; and therefore, if in ſuch caſe damages 
and coſts were given, the judgment would be reverſed. 


In replevin the defendant avowed for 361. rent for a year 
and half: The plaintiff pleaded payment of 12/7. and iſſue 
thereon, and another iſſue as to the 24/. The firſt iſſue was 
found for the plaintiff, and damages and colts taxed by the 
jury: But the ſecond iſſue being found againſt the plaintiff, ſo 
that the defendant was entitled to a return and to damages 
and coſts, it was upon motion holden, that the jury finding 
damages and coſts for the plaintiff was void. 


By 17 Car. 2. c. 7. If the plaintiff in replevin be non- 
ſuited before iſſue joined, the defendant making a ſuggeſtion 


in nature of an avowry or cognizance for rent, the court 
ſhall 
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ſhall award a writ to enquire of the rent in arrear, and of the 
value of the diftreſs. Note; it has been the cuſtom ever ſince 
this ſtatute (as it was before) to enter judgment for a retorr? 
abend; but notwithſtanding the defendant may enter a ſug- 
geſtion on this ſtatute, and a writ of ſecond deliverance will 
be no /uper/edeas to ſuch writ, —The whole fact is to be proved, 
and may be litigated on the writ of enquiry, 


By the ſame ſtatute, in caſe the plaintiff be non-fuited 
after avowry or conuſance made, and ilſue joined, or if the 
verdict ſhall be given againſt him, the jury ſhall at the prayer 
of the defendant enquire concerning the ſum of the arrears, 
and the value of the goods and cattle diſtrained, and there- 
upon ſhall have judgment for ſuch or ſo much thereof, as the 
goods and cattle diſtrained amonnted unto, But in ſuch caſe 
if the jury omit to enquire of the value of the rent arrear or of 
the cattle, it cannot be ſupplied by a writ of enquiry, becauſe 
the ſtatute confines the enquiry to the jury impanelled in the 
cauſe, Therefore in ſuch caſe the defendant muſt take judg- 


ment de retorns habende at common law; but it is not the 


ſame upon 21 H. 8. nor upon the 43 El. c. 2. if the defendant 
avow as overſeer for a diſtreſs for a poor's rate, becauſe if the 
jury had enquired, it had been as an inqueſt on which no 
attaint would have Jain, and the ſtatute does not tie it up 
to the ſame jury, And if the plaintiff being non-ſuited bring 
a writ of ſecond deliverance, though it will be a /uper/edeay 
to the writ de retorno babends, yet it will be none to the writ 
of enquiry. 


Note; in writs of enquiry the jury ſet their hands and 


ſeals to the verdict ; and upon the trial of ſuch writs the 
judge of N Prius is only aſſiſtant to the ſheriff and has no 
judicial power; and if the parties come to any agreement at 
the trial, the way is to bring it to the judge to ſign, and after 
move above to have it made a rule of court. 


The writ of ſecond deliverance is a judicial writ depend. 
ing upon the firſt original, and is given by 13 E. 1. c. 2. 
which recites, that aſter the return is awarded the party diſ- 
rained does replevy again, and ſo the judgments given in the 
king's courts take no effect, wherefore it enacts, that when 
return is awarded to the diſtrainer, the ſheriff ſhall be com- 
manded by a judicial writ to make return, in which it ſhall 
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be expreſſed, that the ſheriff ſhall not deliver them without 
writ, making mention of the judgment. And it further 
enacts, that if the party make default again, or for any 
other cauſe return of the diſtreſs be awarded, being now twice 
replevied, the diſtreſs ſhall remain irrepleviſable. 

By 4& 5 Ann. c. 16. The plaintiff, with leave of the 
court, may plead as many pleas as he ſhall think neceſſary ; 
and if a verdict be found on any iflue for the defendant, 
co'ts ſhall alſo be given; unleſs the judge certify that the 
plaintiff had a probable cauſe to plead ſuch matters, 

If iſſue be joined on the property, the defendant may give 
in evidence, the plaintiff's having the cattle in mitigation 
of damages. 

If the plaintiff plead riens arrear in bar to an avowry 
for rent, he cannot upon ſuch iſſue give in evidence 
NIMNIENUTES 

If the deſendant avow the taking damage feaſant, and the 
plaintiff preſcribe for common for all commonable cattle, 
and upon iſſue joined thereon, give in evi hence common for 
ſheep and horics only, this will not maintain the iſſuc; but 
if he had a general common, and pretcribed for common for 
an! particular fort of cattle, it would be good. 

If a man yrefcri..e for a certain number of cattle, it is not 
neceſſary to thew they were levant and couchant, becauſe 
it is no prejudice to the owner of the ſoil, the number being 
aſcertained : But if the preſcription be for a number uncer- 
tain, they muſt be levant and couchant; but a preſcription for 
all cattle levant and couchant will be good; and need not be for 
all his cattle z for levancy and couchancy are a ſuihigient aſ- 
certaining what catt!: may be put in, for no more thall be 
ſaid to be lev.int and conchant than the land is ſuihcient to 
maintain, an if the plaintiff were guilty of any fraud as to 
that the defen lant may take advantage of it in pleading, If 
the jury find the plain has common by preſcription prout he 
has preſcribed, paying for it every ycar one p-uny to the de- 
fendant; the plaintif” fails in his preſcription, for it is intire, 
and the payment of one benny parcel of it, But in Gra v. 
F tcher, where the copyholder preſcribed to have common, 
au the jury ſound he had common prove he had preſcribed, 
but alſo found that the copyholders of that manor had uſed to 
pay to the lord a hen and ſive eggs yearly pro eaden communin, 
It 
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it was adjudged to be well; for they were two preſcrip- 
tions, and the diſtinction between this caſe, and the caſe of 
Lovelace and Reynolds, was taken and allowed in Kenchin 
and Knight, Mic. 23 G. 2. 


So if a man preſcribe for common appendant to zoo acres 


in four towns, and the evidence is, that it is appendant to 


200 acres, in two of the towns only, this will not maintain 
the iſſue; but if he preſcribe for common appendant to his 
houſe and 20 acres, and upon evidence it appears that he has 
but 18, that will maintain his iſſue, 

If a man avow taking the cattle, damage feaſant, and the 
plaintiff plead tender of amends and a ret:tal, he ſhall recover 
damages for the detaining, and not for the taking, becauſe the 
taking was lawful ; but if the tender were betore the taking, 
the taking is tortious; if after impounding, neither the taking 
nor detaining is tortious. And after th: avowant has had 
return irrepleviſable, yet if the plaintiff make ſufficient tender, 
he may have detinue for the detainer after, 

In an avowry for rent the plaintiff may plead a tender and 
refuſal, without bringing the money into court; becauſe if 
the diſtreſs were not rightfully taken, the defendant muſt 
anſwer the plaintiff his damages. 

Note; That in order to prevent vexatious replevins of 
diſtreſſes for rent, the 11 C. 2. c. 19. enacts, that ſheriffs and 
other officers granting replevins, ſhall take from the plaintiff, 
and two reſponſible perſons as ſureties, a bond in double the 
value of the goods diſtrained (to be aſcertained by oath) con- 
ditioned for proſecuting the ſuit with effect, and for a return 
of the goods; and the ſheriff is authorized to aſſign the bond 
to the avowant or perſon making conuſance; and if the bond 
be forfeited, the avowant may bring an action in his own 
name, and the court may by rule give relief to the parties, &c, 

It has been holden, that an action upon the caſe will lie 
againſt a ſheriff for taking inſuſficient pledges, and that with- 
out any previous /c:. fa. againſt the pledges, 

In ſuch action againſt the ſheriſſ, ſome evidence muſt be 
given by the plaintiff of the inſuſficiency of the pledges or 
ſureties; but very ſlight evidence is ſufficient to throw the 
proof on the ſheriff; For the ſureties are known to him, and 
he is to take care that they arc ſufficient. 
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In replevin, both plaintiff and defendant are actors, there- — 

fore either party may carry down the cauſe; and if the defen- 2 G. 3. 

dant give notice, and do not go on to trial, the court will 

give coſts againſt him; for the ſame reaſon, the defendant 

may not move for judgment of nonſuit, unleſs the plaintiff 


have given notice of trial. 
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CHAZ AE * 
Of Reſcous. 


ESCO Us is where the owner, or other perſon, takes F. N. B. 102. 
away by force a thing diſtrained from the perſon diſ- 
training, but the perſon muſt be aQually in poſſeſſion of the 
thing, or elſe it is no reſcous; as if a man come to make a 
diftreſs, and he be diſturbed to do it; but the party may 
bring an action on the caſe for this diſturbance. 
The plaintiff ought to count for what rent or ſervices F. N. K. 230; 
he took the diſtreſs, and the defendant may traverſe the 


tenure, 
If a man ſend his ſervant to diſtrain for rent, &'c. and re- co. x, 47 
ſcous be made, the maſter ſhall have the writ, and he may x EW 


join in the writ for the aſſault and battery of the ſervant. 


If a diſtreſs be taken without cauſe as where no rent is 
due, one may make reſcous before the cattle is impounded. 
So if the owner tender the rent before the diſtreſs taken. 
If a man diſtrain 40 ſheep of A.'s, and as many of B. 's ce. J. 468, 
damage feaſant, A4. cannot by reaſon of the right of common 
in the place where, and that he could not ſeparate his ſheep 
from B.'s, juſtify reſcuing B.'s ſheep with his own. N. B. Co. L. 161. 
The beaſts muſt be damage feaſant at the time of the diſtreſs, 
and if they were damage feaſant yeſterday, and again to-day, 
they can only be diſtrained for the damage they are then doing. Cn K, B. 6, 


But by 11 G. 2. c. 19. If the leſſee fraudulently convey 
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his goods ſrom the premiſſes, the leſſor may within thirty 


days ſeize them as a diſtreſs, where-cver found. 


If the defendant plead. Not Guilty, (which is the general 
iſſue) he cannot give in evidence non-tenure of the plaintiff 
who diftrained for rent, but he ought to plead it. 

But this action is rarely brought now-a-days, but a ſpecial 
action upon the caſe, in which non-tenure might be given 
in evidence on the general iſſue. Note; by 2 V. & AM. 
c. 5. /. 4. the plaintiff ſhall recover treble damages, if the 
diſtreſs be for rent, in ſuch action upon the caſe for an un- 
lawful reſcous. | 

Reſcous may likewiſe be made of any one taken up on legal 
proceſs, and for ſuch reſoous the plaintiff may bring an action 
of reſcous, or an action on the caſe againſt the reſcuers, To 
ſupport his action, it will be neceſſary for him to. prove, 
1. The original cauſe of action. 2. The writ and warrant 
which muſt be by producing ſworn copies. 3. 'The arreſt 
to ſhew it legal. 4. In point of damage, it is expedient to 
prove that the perſon arreſted became inſolvent, or not to be 
found; but this is not neceſſary, for the defendant being 
guilty of violence againſt the proceſs of the law ſhalt have no 
favour. However he may give in evidence, in mitigation 
of damages, the ability of the perſon arreſted, or that he is 
ſtill amenable to juſtice z yet if the jury give the whole debt 
in damages, the court will not grant a new trial. 

The perſon reſcued may be a witneſs for the defendant, 
and though he be parties erimints, if the defendant be guilty 
yet it ſhal! only go to his credit. 

Note; That bare words will not make an arreſt, but if 
the bailiff touchi the perſon, it is an arreſt, and the retreat a 
reſcous. On a motion for an attachment againſt three per- 
ſons for a reſcous of a perſon taken in execution, it was ob- 
jected that there had not been a legal arreſt, as the bailiff had 
never touched the defendant—per curiam, this is a good 
arreſt; and if the bailiff who has a proceſs againſt one, 
ſays to him when he is on horſeback, or in a coach, “ you 
are my priſoner, I have a writ againſt you,” upon which he 
ſubmits, turns back or goes with him, tho' the bailiff never 
touched him, yet it is an arreſt, becauſe he ſubmitted to the 
proceſs : but. if inſtead of going with the bailiff, he had gone 
or fled from him, it could be no arreſt u nleſs the bailiff had 


laid hold of him. 
By 
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By 29 Car. 2. c. 7. /. 6. An arreſt may be made on a 
Sunday for treaſon, felony, or breach of the peace; but in 
other caſes, an arreſt on a Sunday is void, inſomuch that the 
party may have an action of falſe impriſonment : But a per- 
ſon may be re- taken on a Sunday, when arreſted the day be- 
fore. So bail may take their priſoner on a Sunday, and ren- 
der him on the next day. 

Chief Juſtice Halt doubted whether an arreſt made by a 
bailiſt's ſervant would be lawful, even though in the preſence 
of a bailiff; and where the bailiff ſent his follower up ſtairs to 
arreſt a man who was reſcued by the defendant, reſerved 
e caſe ſor his opinion. But howſoever ſuch a cafe might 
be determined, yet it would certainly not be good, if the bailiff 
were not 9:12dam mids in his company. 

It is not neceſſary to ſhew the warrant, or to tell at whoſe 
ſuit you arreſt him, unleſs he demand it : And if you have 
two warrants in your pockets againſt him and produce neither, 
if he be reſcued, either party at whoſe ſuit the warrants were 
made out may bring an action againſt the reſcuers. 

If the party reſcued were taken upon proceſs of execution, 
the ſheriff may maintain an action againſt the reſcuers, be- 
cauſe he is liable to an action of eſcape; for he cannot return 
a reſcous as he may upon meſne proceſs. But if the priſoner 
had been once in gaol upon meſne proceſs, the ſheriff ought 
at his peril to keep him, and a reſcous from thence is no 
excule for him, neither is it an excuſe where the ſheriff is 
bringing him up by habeas cerpus; and conſequently in ſuch 
caſe likewiſe, he may have an action againſt the reſcuers, 

In the return of a reſcous, it is not neceſſary to aver the 
place where the reſcous was made, if the place of the arreſt 
be ſhewn, for the reſcous ſhall be intended to be in the ſame 
place. It ſeems as if ſuch a return is traverſable. Rex v. 
Clark and others, Tr. 29 Car. 2. 
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CHATIER VL 


Of Caſe for Miſbehaviour in an Office, Truſt or Duty, 


NOTHER action which may be brought for an in- 

jury affecting a man's perſonal property, is treſpaſs; 
but as that lies likewiſe for an injury affecting his real proper- 
ty, I ſhall defer what I have to ſay upon it to the next book, 
and proceed in the preſent place to take notice for what 
miſbehaviour in an office, truſt or duty, an action on the caſe 
will lie, 

It is the proper remedy for all falſe returns by a ſheriff, 
So if a mayor, c. return, a good cauſe to a mandamus, the 
matter of which is falſe; though now by 9 An. c. 20. , 2. 
the party may in many caſes traverſe the return, and is not 
put to his action. 

(Note; an action for a falſe return ought to be laid either 
in the county of Middl:/ex, where the return is, or in {the 
county where it was made.) 

So for a wilful miſbehaviour in a miniſterial office, by 
which the party is damnified ; as denying a poll to one who 
ſtands candidate for an elective office (ſuch as bridge-maſter;) 
and it need not he averred in the declaration, that he would 
have been choſen if the poil had been taken. So for refuſing 
to take his vote at an election. So for not returning him who 
is duly choſen. 

If my ſervant be robbed, and he go to a juſtice of peace, 
and pray to be examined touching the robbery, and the juſtice 
refuſe to examine him, ſo that I am thereby damnified, and 
cannot proceed againſt the hundred, I may have an action 
againſt the juſtice. 

If a ſheriff or any other officer ſuffer any perſon who is ar- 
reſted, or taken in execution, to eſcape, the party at whoſe 


| ſuit, Sc. may have a ſpecial action on the caſe againſt him; 


and it is not neceſſary to ſet forth all the formalities re- 
quired by law in other caſes; and therefore, if up- 
on a judgment by a teſtator, his executor bring a fi. 
fa. and have judgment, whereupon a ca. /a. iſſues and 
the perſon is taken and eſcapes; in an action againſt 
the ſheriff the plaintiff may declare briefly upon the judgm nt 
in the /c:, fa, But if he declare that he ſued out a writ of 
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execution, without ſetting forth any judgment, it will be an 
incurable fault; for by this means the defendant loſes the be- 
nefit of pleading nu tiel record. But though error be in the 
proceſs, the ſheriff cannot take advantage of it. 

Yet where an action was brought againſt the marſhal of &. 
B. for not receiving a copy of a declaration againſt a priſoner 
per quæd he loſt his ſuit ; it appearing that the declaration was 
tendered at the priſon, before the bill was filed, the plaintiff 
was nonſuited, though it was ſtrongly inſiſted that an officer 
could only take advantage of proceſs being void, and not of its 
being yoidable, 

And where a ca. ſa. was executed on a judgment given in 
an inferior court in debt upon a bond made extra juri/diftionem, 
and an eſcape, the court held no action would lie for the 
eſcape 3 becauſe coram non judice. 

Caſe will lie for the party againſt the ſheriff, for an eſcape 
ſuffered upon an outlawry or meſne proceſs; for though the 
party is in cuſtody merely at the ſuit of the king, and the 
plaintiff has no intereſt in his body, yet he cannot have his 
outlawry reverſed without ſecurity firſt given to appear to a 
new original, 

If the plaintiff declare that he had J. S. and his wife in exe- 
cution, and that the defendant ſuffered them to eſcape, and the 
jury find ſpecially, that the huſband only was taken in execu- 
tion (it being a debt due from the wife before coverture), 
and that he eſcaped, he ſhall have judgment; for the ſub- 
{tance of the iſſue is found. 

So if both baron and feme be taken in execution, and the 
feme be ſuffered to eſcape, an aCtion will lie, though the baron 
continue in priſon, 

So if the jury find that J. S. was taken by the former ſheriff, 
and that he was legally in the cuſtody of the defendant, who 
ſuffered him to eſcape. So if they find he was taken on an 
alias ca. ſa. where the plaintiff declares on ca. ſa, So if the 
eſcape be proved on another day, if it be before the action 
commenced. 

90 if it be alledged that the priſoner was ſurrendered to him 
in the pariſh of B. and it is proved to be in the pariſh of A. 
for the ſurrender is the material thing, and it differs from 


treſpaſs, where every part of the declaration is deſcriptive. 
F The 
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An Iutroduction to the Law 


The plaintiff need neither produce the ca. /a; nor the copy 
of it, but the return of it is ſufficient, and the ca. /a. need not 
be ſet forth in the declaration. But if it be ſet forth with a 
ſcilicet, that it iſſued on ſuch a day, it may be doubtful whe- 
ther he ought not to prove the ca. /a. with the true teſe; other- 
wiſe againit the ſheriff, the warrant is ſufficient evidence, tho' 
it would not be ſo for him. 

The confeſſion of the under-ſheriff is evidence againſt the 
ſheriff, becauſe in effect it charges himſelf, 

If it appear in evidence that the priſoner was taken upon a 
void judgment, the plaintiff cannot recover; but it is other- 
wiſe in the caſe of an erroneous judgment, 

Note; where the court in which judgment was obtained 
had cognizance of the cauſe, the judgment is only erroneous; 
but if the court had no juriſdiction, it is void. 

So where the defendant is taken on a ca. /a. iſſued after the 
year, and eſcapes, debt will lie againſt the theriff, though the 
proceſs erroneouſly awarded ; for the ſheriff may juſtify in an 
action of falſe impriſonment, and therefore may not ſet him at 
large. 

Note; That if A. be in cuſtody at the ſuit of B. and a writ 
be delivered to the ſheriff at the ſuit of D. the delivery of the 
writ is an arreſt in law; and if A. eſcape, D. may bring debt 
againſt the ſheriff for an eſcape. | 

If the plaintiff declare, That whereas he had a good cauſe of 
action againſt J. S. and ſued out a /a/i7at aguinſt him, that the 
defendant arreſted him, and fulltered him to eſcape ; he muſt 
prove a cauſe of action, elſe he will be nonfuited ; though the 
cauſe of action need not be for the ſame ſum mentioned in the 
declaration: but if the declaration be of a /atitat in a plea of 
treſpaſs, and the writ produced be in a plea of treſpaſs, ac 
etiam billae 201. it will not ſupport the declaration. 

If the priſon take fire, or be broken open by the king's ene- 
mies, by a eans whereof the priſoners eſcape, this will excuſe 
the ſheriff; but it is otherwiſe if the priſon be broken open by 
the king's ſubjecis. 

If a priſoner in execution cſcape without the aſſent of the 
ſyeriff, and he make freſh ſuit, and retake him before any ge- 
tion brought againſt him, this will excute him: but by $ & 

9 V. z. c. 26. / 6. he cannot give this in evidet:ce, but 
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Relative to Trials at Niſi Prius. 


muſt plead it, and muſt likewiſe make oath, that the priſoner 
made ſuch eſcape without his conſent, privity or knowledge, 

If the plaintiff in his declaration ſet forth a voluntary eſcape, 
the defendant may plead that he retook him upon freth ſuit, 
without traverſing the voluntary eſcape ; for the alledging it is 
in no wiſe neceflary to this action, but ſhould come in in the 
replication. 

Note; For a voluntary eſcape an action will lie againſt the 
gaoler as well as againſt the ſheriff, becauſe he is a wrong-doer; 
but for a negligent eſcape it will only lie againſt the ſheriff. 

And note, that to prove a voluntary efcape the party eſcaping 
may be a witneſs, becauſe it is a thing of ſecrecy, a private 
tranſaction between the priſoner and the gaoler, 

If a man eſcape in Ee, and be ſeen at large in Hertford- 
ſoire, the plaintiff may lay his action in Hertfordſhire. 

If the defendant plead no eſcape, he cannot give in evi- 
dence no arreſt ; for he admits an arreſt by his plea. 

If the priſoner being out on bail come and ſurrender him- 
ſel, entering reddidit fe in diſcharge of his bail on the judge's 
book, and the plaintiff's attorney accept him in execution, 
and file a committitur, and the priſoner eſcape, the marſhal is 
not chargeable without notice, either by ſerving him with a 
rule, or entering a committitur alſo in his book, without proving 
the party actually in priſon: | 

If a ſheriff, by colour of an habeas corpus, ſuſfer the priſoner 
to go at large, it is an efcap”»:— 80 it is, according to itz. 
Fefferies's cafe, 1 Sid. 13. if the priſoner being in execution be 
brought upon an habeas corpus ad teflificandum. However this 
does not ſeem a point intirely ſettled : About the 11 of G. 2. 
all the judges met, and fecven inclined againſt allowing the 
writ, and five for it; but they came to no fixed relolution ; 
and in fact, ſuch an habeas corpus is frequently granted, 

According to a MSS. report of Meſedell's caſe, E. 26 Cor. 2. 
The court of K. B. held, that if a judge of that court granted 
ſuch an habeas corpus for a priſoner in execution in the Ar- 
/oalſer, it would be a good juſtification for the marſhall, be- 
cauſe the priſoners there are under the government of the 
court of K. B. But Lord Ch, Juſt. Helrs doubted if ſuch an 
ba. cr, were granted by another court, than that to which the 


prifoner belonged, 
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Fitzg. 296. 
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An Introduftion te the Law 


If the ſheriff arreſt the party on meſne proceſs, and he is reſ- 
cucd in going to gaol, it will be a good excuſe for the ſheriff; 
but if he be once within the walls of the priſon, a reſcue from 
thence by any but common enemies, will be no excuſe. If a 
company of rebels break the priſon, and let out the priſoners, 
the ſheriff is anſwerable : So if the priſoner be reſcued in 
bringing him to a judge's chambers (or elſewhere) upon an 
habeas corpus. 


Note; By an equitable conſtruction of ,. 2. and 1 R. 2. 


c. 12. an action of debt lies for an eſcape in execution; but if 


one have execution on a ſtatute of lands, goods, and body, WM 


and the priſoner eſcape, yet, becauſe the lands remain in exe- 
cution, debt will not lie, but only an action on the caſe. 


And note, That it has been holden, that if the plaintiff in W 


an action againſt an hundred being nonſuited, and judgment 


entered for the coſts, the party be taken in execution on a ca. | 
ſa. and eſcape, the hundred may bring debt againſt the ſheriff } 


for the eſcape. : 
By8&g .3.c. 26./.8. If the keeper of any priſon, alter 


one day's notice in writing, refuſe to ſhew any priſoner com- 


mitted in execution, to the creditor or his attorney, ſuch re- 
fuſal ſhall be deemed an efcape, /. 9. And if any perſon deſiring 
to charge another with any action or execution, ſhall deſire to 
be informed by the keeper of the priſon, whether ſuch perſon 
be a priſoner or not, the keeper ſhall give a true note in 
writing thereof to ſuch perſon upon demand at his office for 


that purpoſe, and ſuch note ſhall be ſutficient evidence that 


ſuch perſon was at that time a priſoner in actual cuſtody. And 


in ſuch caſe delivering the writ to the ſheriff will be ſufficient I 


to charge the priſoner with the action, and to ſubject the ſhe- 
Tiff in caſe of an eſcape. 


Where a new ſheriff is appointed, his predeceſſor ought to A 


deliver over all the priſoners in his cuſtody, charged with their 
reſpective executions; and if he omit any, it is an eſcape z but 


if a ſheriff die, the new one muſt at his peril take notice of 


all perſons in cuſtody, and of the ſeveral executions with which 


they are charged. 
And by 3 G. 1. The under-ſheriff is anſwerable till a new 


ſheriff is appointed, 
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Note; That an aſſignment of priſoners by an under-ſheriff to 
the ſucceeding high ſheriff, (though not by indenture) is a 
good alignment, 

If a man in execution eſcape, and return again, and after- 
ward be made over with other priſoners, and then make a 
ſecond eſcape, the ſecond ſheriff ſhall be chargeable. 


In an action on the caſe againſt the warden of the Fleet, 
it appeared in evidence that the plaintiff knew of the eſcape, 
yet prooceded in his action to judgment, but had not charged 
the defendant (who had returned to the gaol) in execution, 
and on a caſe made it was holden, that the plaintiff had not by 
ſuch proceedings waved his right of action againſt the warden. 

If a writ come to the ſheriff, and he make out his mandate 
to the bailiff of a liberty, who takes the party, and after- 
wards ſuffers him to eſcape; the action lies againſt the bailiff, 
and not againſt the ſheritt. 


It will not be improper here to take notice, that if he 
who is in execution eſcape .(though it be with the conſent 
of the gaoler or ſheriff), yet the plaintiff may retake him, 
and that after a twelvemonth, without a ci. fa. for he is 
in upon the firſt execution. And this even though he have 
brought an action againſt the gaoler or theriff and recovered, 
if the ſum recovered were leſs than the debt; as where the judg- 
ment was for 20004. and the damages recovercd were only 
1000/, 


In the caſe in TY. Brev. 282. the whole debt was reco- 
vered againſt the ſheriff; but the defendant pleaded to the 
ſci. fa. that the plaintiff had taken a leſs ſum of the ſheriffs 
in ſatisfaction of the ſeveral ſums of money and judgment 
aforeſaid, and on demurrer, that plea was held to be bad. 
I ſuppoſe on the ſtale ground that a leſs ſum could not be a 
ſatisfaction of a greater. 

This action being founded in maleficio, and given by the 
ſtatute, is not within the ſtatute of limitations, 


For miſbehaviour in a truſt or duty, an action on the caſe 
will likewiſe lie; for whoſoever undertakes to do a thing for 
another ought to do it faithfully, elſe he is anſwerable for the 
damages ariſing from his negligence or miſbehaviour: there- 
fore if a man deliver goods to a common carrier to carry, and 
the carrier loſe them, an action on the caſe will lie againſt 
him; but if there appear to be no default in the defendant, 
the plaintiff ſhall be nonſuited; as if an action were brought 
againſt a carrier for negligently driving his cart, ſo that a 
pipe of wine burſt and was loſt, it would be good evidence 
for the defendant, that the wine was upon the ferment, and 
when the pipe burſt he was driving gently. 

90 where the defendant's hoy coming through bridge, by 
a ſudden guſt of wind was drove againſt the bridge and ſunk, 
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Pratt Ch. Juſt. held the defendant not liable; the damage 
being occaſioned by the act of God, which no care of the 
defendant could foreſee or prevent: and as to the evidence 
given by the plaintiff, that if the hoy had been better it would 
not have ſunk with the ſtroke received, the Ch. Juſt. ſaid, 
no carrier was obliged to have a new carriage for every jour- 
ney; it is ſafficient if he provide one which without any extra- 
ordinary accident (ſuch as this was) will probably perform the 
journey. But nothing is an excuſe except the act of God 
and the king's enemies, and therefore in an aCtion againſt 
ou v. Nall, ſuch a carrier, where the goods were ſpoiled by water, the 
ties defendant proving, that when the goods were put on board, 
the ſhip was tight, and that the hole through which the wa- 
ter came had been made by a rat cating out the oakum, was 
holden to be no excuſe. 
E. I. Comp. If I ſend my ſervant with the goods on board the veſſel, and 
; on. they are loſt, the carrier is not liable; for they are to be con- 
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— ſidered not in the poſſeſſion of the carrier but of the ſervant. 1 
. If a carrier having convenience to carry goods, being of- 
fered his hire refuſe to carry them, an action will lie againſt him. 

Salk, 282, Note; All perſons carrying goods for hire, come under 3 


the denomination of common carriers : but if the driver of | 

a ſtage coach, which only carries paſſengers for hire, loſe the 

goods of his paſſengers, the maſter is not liable; for no | 

maſter is chargeable with the act of his ſervant, but when he 

acts in execution of the authority given him by his maſter; | 

and then the act of the ſervant is the act of his maſter; and 

in ſuch caſe the action may be brought againſt either the 

maſter or the ſervant; and as the action may be brought 

againſt either the maſter or the ſervant, ſo either may bring 

afſumpfit for the money for the carriage. 

Note; In the caſe in Salk. it is holden, that if the action 

be brought againſt the maſters, it muſt be brought againſt 

them all; and if brought againſt one only, advantage may 

Rice v. Shute be taken of it on evidence. But according to later deter- 
B. R. Eft, =D | 

10 C. 3. minations, that matter can only be pleaded in abatement. 

8 If the carrier aſk what is in the box, and is told filk; yet 

Quennel, in truth 'if there be money, he ſhall be anſwerable for it if 

Le. 11 K J,oft, unleſs he made ſpecial acceptance; but this intended 


G. 2. C.B. 4 . 
Aileyn 93. ſed cheat upon the carrier will be a good reaſon for the jury to 
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If a bag ſealed be delivered to a carrier, and ſaid to contain 
2007. and the carrier give a receipt for ſo much, when in fact 
it contains 400 J. if the carrier be robbed, he ſhall be aniwer- 
able only for 200/. for his reward extends no further, and it 


is that makes him liable. 


An action was brought againſt the proprietors of a ſtage- 
coach, for not ſafely. carrying 1004. delivered to their book- 
keeper in a bag, from B. to L. and on the trial it appeared that 
the money was put into a bag, and carrged by the plaintiff's 
ſcrvant to the defendant's houſe, and there delivered to their 
book-keeper who aſked no queſtions about the contents of the 
bag, but took it as a common parcel, and was paid for it as 
ſuch by the ſervant, who gave him no information about it; 
the money was loſt ; and the ſervant, on his croſs examination 
on the trial ſwore that he received no particular inſtructions 
from his maſter about the carriage, but only to deliver the 
parcel to the book-keeper, and pay what was demanded of 
him for the carriage: the defendants proved that an adver- 
tiſement had been put into the country news-paper once every 
month for two years together, concerning the carriage of par- 
cels by this ſtage-coach, with a N. B. at the bottom of it, 
that the proprietors would not be anſwerable for any money, 
plate, jewels, writings or other valuable goods, unleſs they 
were entered as ſuch, and paid for accordingly ; and that 
this paper was taken in at the houſe where the plaintiff lodged, 
who was frequently feen with it in his hand, and appeared to 
be reading it: the court of K. B. held that the defendams 
were not liable to anſwer for this money: for a carrier is 
only liable in reſpect of the reward, which he receives : and 
in the preſent caſe there was a clear fraud committed by the 
plamntills, And per Yates J. here is a full proof of a ſpecial 
acceptance, and a deceit on the part of the plaintiffs : for it 
is not neceſſary that there ſhould be a perſonal communica- 
tion in order to make a ſpecial acceptance. The reafon of 
a perſonal communication is that each party may know the 
other's mind; and therefore if they know each others mind 
in any other manner, that is ſufficient. 


If a common carrier be robbed, yet he is anſwerable ; for 
nothing will excuſe him but the act of God, or of the kings 
enemies; but he who has a particular employment (as a 
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bailiff or factor) though he have a reward, yet he is not bound 
againſt all events, if he do to the beſt of his power. 

And it is to be known that there are fix ſorts of bailments 
which lay a care and obligation on the party to whom goods 
are bailed, and which conſequently ſubject him to an action, 
if he miſbehave in the truſt repoſed in him, 

1. A bare and naked bailment to keep for the uſe of the 
bailor, which is called depgfitum, and ſuch bailec is not charge- 
able for a common neglect, but it muſt be a groſs one to make 
him liable. 

2. A delivery of goods which are uſcful to keep, and they 
are to be returned again in fpecie, which is called accommeda- 
tum, which is a lending gratis; and in ſuch caſe the borrower 
is ſtrictly bound to keep them: for if he be guilty of the leait 
neglect, he ſhall be anſwerable, but he ſliall not be charged 
where there is no default in him. 

3. A delivery of goods for hire, which is called /ccatio or 
condufio, and the hirer is to take all imaginable care, and to 
reſtore them at the time; which care if he ſo uſe he ſhall not 


be bound. 2 
4. A delivery by way of pledge, which is called vadium ; and 4 
; 
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2 Str. 1099. 
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in ſuch goods the pawnee has a ſpecial property ; and if the 
goods will be the worſe for uſing, the pawnee mult not uſe 
0 them; otherwiſe he may uſe them at his peril; as jewels pawn- 
* ed to a lady, if ſhe keep them in a bag and they are ſtolen, ſhe 
{hall not be charged ; but if ſhe go with them to a play and they 
WW | are ſtolen, ſhe ſhall be anſwerable. So if the pawnee be at a 

charge in keeping them he may uſe them for his reaſonable 

charge; and if notwithſtanding all his diligence he loſe the 
Manby v. pledge, yet he ſhall recover the debt, But if he loſe it after the 
8 money tendered, he ſhall be chargeable, for he is a wrong- doer: 

after money paid (and tender and refuſal is the ſame) it ceaſes 
to be a pledge, and therefore the pawnor may either bring an 
action of afſumpjit, and declare that the defendant promiſed to 
return the goods upon requeſt ; or trover, the property being 
veſted in him by the tender. 

5. A delivery of goods to be carried for a reward, of which 
enough has been already ſaid; only I will here add, that the 
plaintiff ought to prove the defendant uſed to carry goods, and 
that the goods were delivered to him or his ſervant to be carried. 
Per Holt 11 And if a price be alledged in the declaration it ought to be prov- 


+ 9g tote ed the uſual price for ſucha ſtage ; and if the price be proved, 
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there need no proof, the defendant being a common carrier; 
but there need not be a proof of a price certain. 

6. A delivery of goods to do ſome act about them (as to 
carry) without a reward, which is called by Brafon, manda- 
tum, in Engliſh, an acting by commilſion ; and though he be 
to have nothing for his pains, yet if there were any negleQ in 
him, he will be anſwerable, for his having undertaken a truſt 
is a ſufficient conſideration ; but if the goods be miſuſed by a 
third perſon in the way without any neglect of his, he would 
not be liable, being to have no award, 

If the goods of a gueſt be ſtolen out of an inn the inn- 
keeper is anſwerable ; but the plaintiff muſt prove that the 
defendant kept a common inn, and that he, his ſon or ſervant, 
was a gueſt at the time, and that the goods were brought with- 
in the inn, and remained under the care of the defendant. 

If a man come to the inn with an horſe, and leave the 
horſe there for ſeveral days, and in his abſence his horſe be 
ſtolen, the owner is a ſuſſicient gueſt to maintain an action; 
but it would be otherwite if he had left a trunk or other dead 
thing, by which the innkeeper would have no gain. If he 
deſire the hoſt to put his horſe to graſs, and the horſe be ſtolen, 
the innkeeper is not liable; for by law he is only bound to 
anſwer for thoſe things that are infra hoſpitivm : So if the inn- 
keeper refuſe to receive him becauſe his houſe 1s full, where 
he ſays he will ſhift, and then is robbed, the hoſt ſhall not be 
charged; but without ſuch cauſe he cannot diſcharge himſelf 
by words only. 

In Yielding v. Fay, Cr. El. 569. It was holden, that where 
by cuſtom the parton ought to keep a bull and a boar, every 
inhabitant who hath prejudice by his not keeping them may 
have an action, and that Not Guilty is no good plea to ſuch 
an action, upon this diſtinction that it is a good plea to an ac- 
tion for a misfeaſance, aliter to an action for non-feaſance z 
for they are two negatives, which cannot make an iſſue any 
more than two aſſirmatives. 

And note, That in all caſes where a damage accrues to 
another by the negligence, ignorance or miſbehaviour of a per- 
ſon in the duty of his trade or calling, an action on the caſe 
will lie; as if a farrier kill my horſe by bad medicines, or re- 
fuſe to ſhew him, or prick him in the ſhoeing, &c. &c. But it 
is otherwiſe where the law lays no duty upon him; as if a man 
find garments, aud by negligent keeping they be ſpoiled. 
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CHAPTER VIE 


Of Cafe for Conſequential Damages. 


damages where the act itſelf is not an injury. 

As if a man who ought to incloſe againſt my land, do not 
incloſe, by which the cattle of his tenants enter into my land 
and do damage to me. 80, till 6 Ann. . 31. (which enacts 
that no action ſhall be had againſt any perion in whoſe houſe 
or chamber any fire ſhall accidentally begin, for any damage 
occaſioned thereby, with a proviſo that it thall not extend to 
defeat or make void any contract or agreement between land- 
lord and tenant) if a fire broke out in the houfe of B. which 
burnt the houſe of A. A. might bring an action. 

It has been holden that it a leſſee for years under a contract 
to be anſwerable for fire, leaſe to B. at will without ſuch co- 
venant, yet he may have an action againſt his under-leflee be- 
cauſe he is anſwerable over: and this is not within the act: 
Tamen quere, for he had it in his own power to make him 
covenant to be careful. 

A right of way may be extinguiſhed by unity of poſſeſſion, 
unleſs it be a neceſſary one, and then it ſhall not. But a right 
of water-courſe does not ſeem to be extinguithed by unity of 
poſſe ſſion in any caſe. | 

If A. have Black Acre and C. have White Acre, and A. 
has a way over White Acre to Black Acre, and then pur- 
chaſes White Acre, the way will be extinct; and if A. after- 
wards enfeoff C. of White Acre without accepting the road, 
it is gone. 

J. had four clofes of land together, and ſold three of them, 
reſerving the middle cloſe, to which he had no way but 
through that which he fold ; and it was holden that though he 
did not reſerve the way, yet it ſhould be referved for him. 

If a man has a way by prefcripty.n over A.'s ground to 
Btack Acre, he can't by virtue of this drive his cattle over 
A.'s ground into Black Acre, and fo into other places beyond 
Black Acre. 

In an action for obſtructing a way, tlic plaintiff proved chat 
Fowler was ſeiſed of the plaĩntiff's tenement and the eciendtartt's 
cloſe, and in 1753 conveyed the tenement io the | laintif with 
all ways therewith uſcd, and that this way had cen u ed with 
the tenement as far back as memory could go. The defendant 
produced a ſubſiſting leaſe from Foroler for three lives, m. de in 

1723- 
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1723, by which Fowler demiſed the field in queſtion in an am- 
le manner as one Reck a former tenant held it; and in this 
leaſe there was no exception of a way over the cloſe. Yates, — vide 
. held that by the leaſe without any reſervation the way was 63. 2 
gone, and therefore could not paſs under the words all ways 
&c. But as there were thirty years intervening between the 
defendant's leaſe, and the plaintiff's conveyance, and the way 
had been uſed all the time, that was ſufficient to afford a 
preſumption of a grant or licence from the defendant fo as to 
make it a way lawfully uſed at the time of the plaintiff's con- 
veyance, and then the words of reference would operate upon 
it, and the way would paſs. 

In an action for diverting a water-courſe, the defendant Murgatroid ang 
pleaded that he was ſeiſed of two cloſes through which, &c, Ln, Carth. 
and that he and all thoſe, &c. had uſed to water their cattle at 
in the ſaid water; and for the conveniency of watering to dig a 
ditch near the ſaid water-courſe, &c, and the court held that 
one preſcription cannot be pleaded againſt another without a 
traverſe; but if upon the general iſſue it had been proved, Brown and Beſt, 
that the water was uſually drunk up by the cattle of the de- * . a. 
fendant, the plaintiff would have failed in his preſcription. 

If a man have an ancient houſe, and another build ſo near 9 Co. 58. 
as to darken his windows, he may have an action upon the 
caſe. So if a man build a new houſe on part of his land, 1 Lev. 2a. 
and afterwards ſell the houſe to another, neither the vendor, | 
nor any other claiming under him, may ſtop the lights : But 
if he ſell the vacant ground to another, and keep the houſe 
without reſerving the benefit of the lights, the vendee may 
build. 

If A. recover damage againſt B. for ſtopping his lights, Roſwell ana 
and afterward B. aſſign the lands in which the nuſance was Prior, Ca K. R. 
erected, A. may bring another action againſt B. for the conti- '3* 
nuance of the nuſance, for before the aſſignment B. was anſwer- 
able for all the conſequential damages, and it ſhall not be in 
his power to diſcharge himſelf by granting it oyer: Yet A. Rippon and 
may bring the action againſt the aſſignee. Though formerly Bowles, Cr. J. 
a diſtinction was taken, viz. where the continuance occaſions ** 

a new nuſance, and where the firſt erection has done all the 
miſchief; that in the firſt caſe the aſſignee is liable to an 
action, but not in the ſecond. 

All thefe caſes go upon this principle, that every man 1 R. A. 107, 
ſhould ſo uſe his own as not to damnify another. But if a 
new ſchool be ſet up in a town, where an ancient ſchool has 
been time out of mind, by which the old ſchool receives da- 
mage, yet no action lies, and this is founded upon publie con- 
venience, and comes within the deſcription of damnum fine 
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Blidet and Hart. But a man poſſeſſed of an acient ferry may bring an action 

M:ch, 18 G. 2. , , 27 2 

C. E. againſt one who ſets up a new ferry near to it: for if it be 
an ancient ferry, he is compellable to keep boats, Qc. 

If the king grant a patent for the ſole uſe of a new in- 
vention, and the patent is good in law, an action lies againſt 
any perſon who infringes upon it; but the invention mult be 
new, and muſt be fully and fairly diſcovered. 

By 21 Fac. 1. c. 3. which declares all monopolies illegal, 
it is enacted in ſ. 6. that that act {hall not extend to any letters 


patent and grants of privilege for 14 years or under, there- 


# i after to be made of the ſole working or making of any manner 
1 of new manufactures within this realm to the true and fr 

5 inventor of ſuch manufactures, which others at the time of 

4 


making ſuch letters patent ſhall not uſe, fo as alſo they be 
not contrary to law, nor miſchievous to the ſtate by raifing 
the prices of commodities at home, or hurt of trade, or ge- 
nerally inconvenient. 
Salk. 447. A manufacture newly brought into the kingdom from be- 
0 yond ſca, though not new there, is within this exception: aud 
whether learned by travel or by ſtudy it is the ſame thing. 
354. 184. No new invention concerning the working of any manu- 
2 Hawk. 233. facture is within this exception, unleſs it be ſubſtantially new, 
and not barcly an additional improvement of an old one. 
Ib, No old manufacture in uſe before can be prohibited by the 
grants of the ſole uſe of a new invention. 
— N 3 Reſpecting patents the following general rules were laid 
dun by Lee C. J. iſt: Every falſe recital in a thing not 
material will not vitiate the grant, if the king's intention i 
manifeſt and apparent. 
2d. If the king is not deceived in his grant by the falſe 
ſuggeſtion of the party, but from his own miſtake upon the 
ſurmiſe and information of the party, it ſhall not vitiate or 
avoid the grant, 

34. Although the king is miſtaken in point of law or matter 
of fact, if that is not part of the conſideration of the grant, 
it will not avoid it. 

4th. Where the king grants ex certa ſcientia et mers motu, 
thoſe words occaſion the grant to be taken in the moſt liberal 
and beneficial ſenſe according to the king's intent and meaning 
expreſſed in his grant. 

5th. Although in ſome caſes the general words of a grant 
may be qualified by the recital, yet if the king's intent is 

plainly 
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plainly expreſſed in the body of the grant, the intent ſhall pre- 
vail and take place. 

A writ of ſcire facias to repeal letters patent lies in three 4 lag. 88. 
caſes; 1ſt, When the king doth graut by ſeveral letters pa- 
tent one and the ſelf ſame thing to ſeveral perſons, the firit 
patentee ſhall have a ſci, fa. to repeal the 2d. 2dly, when 
the king doth grant a thing upon a falſe ſuggeſtion, he præro- 
gativa regis, may by ci. fa. repeal his own grant. g3dly, when 
the king doth grant any thing which by law he cannot grant. 

Where a patent is granted to the prejudice of a ſubject, 2 vent. 344. 
the king of right is to permit him upon his petition to uſe 
his name for the repeal of it. 

A grant of the ſole making of playing cards is void, be- 8 Co. 125. 
cauſe it is to reſtrain trade and traſſick. 11 Co. 34. 

1 When upon falſe inſinuations or pretences, the king 
2 makes any grant, as of a monopoly, &c. which in truth is 
to the prejudice of the king and the commonwealth, the 10 Co. 113. b. 
king jure regis ſhall avoid ſuch grant, and ſuch letters patent 
by judgment of law ſhall be cancelled. And it may be faid 
that perpetuities, monopolies, and patents of concealment, 
were born under an unfortunate conſtellation, for as ſoon 
as they have been brought in queſtion, judgment has always 
been given againſt them, and none at any time given for 
themz and all of them have two inſeparable qualities, viz. 
to be troubleſome and fruitleſs, 

There are three inſeparable incidents to every monopoly 11 Co. 86. b. 
againſt the commonwealth. 1ſt, the price of the commodity 
will be raiſed, for he who has the ſole ſelling of any commo- 
dity may and will make the price as he pleaſes. 2dly, The 
commodity is not ſo good. 2dly, It tends to the impoveriſh- 
ment of artificers. 

The genetal queſtions on patents are, 1ſt, Whether the rjardet againt 
invention were known and in uſe before the patent. 2d, Johnſon, fic- 
Whether the ſpecification is ſufficient to enable others to make ha 1 
i: up. The meaning of the ſpecification is, that others may Hil. 1778. cor, 
be taught to do the thing for which the patent is granted; LA. Mansfield. 
and if the ſpecification is falſe, the patent is void; for the 
meaning of the ſpecification is, that after the term the 
Public thall have the benefit of the diſcovery. 

In a patent for truſſes for ruptures, the patentee omitted 1b. 
what was very material for tempering ſteel, which was rub- 
bing it with tallow, and for want of that, Lord Mangfeld 
held-it void. 

* Inventions are of various kinds, ſome depend on the 1b. 
reſult of figuring, others on mechaniſm, &c. others depend 
on no reaſon, na theory, but a lucky diſcovery: water 
tabbies were diſcovered by a man's ſpitting on the floor, 


This muſt in the nature of the thing depend on experiments, 
and 
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and thoſe muſt depend on the proportions of the things uſed 


in the compoſition.” 

In Morris v. Branſon, fittings at Weſtminſter after Eafter 
1776. The queſtion was whether an addition to an old 
ſtocking ſrame was the ſubje& of a patent? Lord Mansfield 
ſaid, if the general queſtion of law, viz. that there can be 
no patent for an addition be with defendant that is open 
upon the record, and he may move in arreſt of judgment, but 
that objection would go to repeal almoſt every patent that 
was ever granted. There was a verdict for plaintiff and 
5001, damages, which was acquieſced in. 3 

On a /cire facias to repeal a patent, four iſſues were joined 


The king againſt 
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the time of granting the patent was not a new invention as 
to the public uſe and exerciſe of it in England. 3dly, That 
it was not invented and found out by defendant. Athly, 
That the defendant had not by his ſpecification particularly 
deſcribed and aſcertained the nature of the invention, and in 
what manner it was to be performed. | 

Buller, J. held that the iſt iſſue was merely a conſequential 
one, it ſtated no fact which could be tried by a jury, or 
which the defendant could come prepared to anſwer, and 
therefore refuſed to hear any evidence but what applied to 
the three lait iſſues; and he laid down the following rules. 

iſt, A man to intitle him if to the benefit of a patent of 
monopoly muſt diſcloſe his ſecret and ſpecify his invention 
in ſuch a way that others of the ſame trade who are artiſts 
may be taught to do the thing for which the patent is grant- 
ed, by following the directions of the ſpecification without 
any new invention or addition of their own, 

2dly, He mult ſo deſcribe it that the Public may after the 
expiration of the term have the uſe of the invention in as 
cheap and beneficial a way as the patentee himſelf uſes it : 
and therefore if the ſpecification deſcribes many parts of an 
inſtrument or machine, and the patentee himſelf uſes only 
a few of them; or does not ftate how they are to be put 
together or uſed, the patent 1s void. 

3dly, If the ſpecification be in any part of it materially 
falſe or defective, the patent is againſt law and cannot be 
ſupported. 

Ach, That as to the invention, the rule of law was very 
different from what it was on the ſpecification: for as on 
the ſpecification if any one part of the invention were nat 
fuſhciently deſcribed, the patent is void; ſo on the inven- 
tion, if any one part of it be new and uſeful, that is ſuth- 
cient to ſuſtain a patent for the particular object of the in- 


vention: but if the invention conſiſts of an addition or 
improve- 
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improvement only, and the patent goes to the whole machine, 
it would be a very diff-rent queſtion, whether ſuch a patent 
could be ſupported. But it was not neceſſary to give a pre- 


ciſe opinion on that pom because no material part of the 


invention was new, Or . e defendant. The jury 
found for the crown on a!! f tives, 

The patent muſt not Win «xtenſive than the inven- Per La. Mass- 
tion; therefore if the invcu1i02 conſiſt in an addition or im- Belt un different 


A N . caſes and by 
provement only, and the patent is for the wiic machine or B. Ile: J. in the 


manufacture, it is void. king v. Elſe 
fittings at Weſtminſter after Mic. 1785. 
In an action on the caſe by a commoner for diſturbing 4 Mod. 44 
him in his common, he muſt prove his right to the common, 
and yet in ſuch cafe it is not neceſſary to ſet it forth in the 
declaration, for poſlethon is ſufficient againſt a wrong-doer. 
But if he were to ſet upa title to a different kind of com- Cr. E. 335- 
mon from that to which he had a right, he would not be 41) 
intitled to recover; for he muſt prove himſelf poſſeſſed of 
the common, for the being diſturbed in which he brings his 
action, though he need not prove the ſame title as he has ſet 
out in his declaration; for the diſturbance is the giſt of the 
action, and the title is only inducement, and cannot be tra- 
verſed, It is true if the defendant ſet up 2 title, and juſtify, 4 M. 424- 
the plaintiff in his replication muſt ſhew a title, 
For every feeding by the cattle of a ſtranger, the commoner 9 Co. 213. 
hall not have an action; but the feeding ought to be ſuch 
per quod the commoner, Sc. common of paſture, &c. for 
his cattle, &fc. i tam ampls modo habere non potuit, ſed proficuum 
ſuum inde per tet um tempus amiſit, &c. So that if the treſpaſs 
be ſo {mall that he has not any loſs, but ſufficient in ample 
manner remain for him, the commoner thall not have any 
action for it; but the tenant of the land may in ſuch caſe 
hare an action. : 
It has been ſaid that in caſe for diſturbing the plaintiſt in « Sie. 39g, 
the feat of a church, the plaintiff ought to prove uſage to 
repair, though it be not alledged in the declaration. But Kendrick ans 
the true diſtinction ſeems to be between prohibitions or actions be, 4 
againſt the ordinary, and actions againſt a wrong-doer. K. B. 
Where it is to ouſt the ordinary of his juriſdiction you muſt 
prove repairs ; but it is not neceſſary to prove them in an action 
againſt a wrong-doer, which is founded upon poſſeſſion, 
f caſe he brought for diſturbing the plaintiff in taking the 2 Vent. 171. 
profits of an cffice, it is ſufficient to prove the value commr- 
ei anms, without proving every particular ſum received 
by the defendant, 
In caſe for diſturbing him in an office, the plaintiff made Cr. E. 3335. 
a ſpec al title to it; a ſpecial verdict ſound a title variant 
in part from that which was alledged; and after divers ar- 
gumcuts the plaintiff had judgment, for ſctting out a title in 
nus action was ſuperfluous. 
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An action upon the caſe will lie for keeping a dog uſed to 
bite ſheep, and which has killed ſheep belonging to the plain- 
tiff; but in ſuch caſe it muſt be proved that the defendant 
knew that he would bite ſheep ; and killing ſheep twice be- 
fore is ſufficient proof of uſage. 

In Smith and Pelah, Lee Ch. Juſt. ruled, That if a dog have 
once bit a man, and the owner having notice thereof keep 
the dog and let him go about, and he bite another perſon, 
caſe will lie againſt him at the ſuit of the perſon bit (though 
it happened by his treading on the dog's toes); for the 
owner ought to have hanged him on the firſt notice. 

If one knowingly keep a dog accuſtomed to bite ſheep, and 
the dog bite an horſe, it is actionable ; becauſe the owner 
after notice of the firſt miſchief ought to have deſtroyed or 
hindered him from doing any more. 

Note; There is a difference between things fere nature, 
as lions, bears, &c. which a man muſt keep up at his peril, 
and beaſts that are manſuete nature, and break through the 
tameneſs of their nature; in the latter caſe the owner muſt 
have notice; in the former an action lies againſt the owner 
without notice, | 

The ſervant of A. with his cart ran againſt the cart of B, 
in which was a pipe of ſack, and overturned it, and the wine 
was ſpilt, an action was brought againſt the maſter, and it 
was holden good. And note, where ſuch an action is brought 
againſt the maſter for conſequential damages occaſioned by 
the neglect of his ſervant, the ſervant charged with the neglect 
cannot be a witneſs to prove it no neglect. But in an action 
for ſo negligently managing his barge that he run down the 
plaintiff's, Lee Ch. Juſt, permitted the defendant to produce 
every one of the men on board his veſlel to prove there was 
no neglect, he being himſelf at that time aſleep on board. 
And in caſe againſt the maſter, for his carman's negligently 
driving his cart, per quod the plaintiff was flung off a ladder 
and bruiſed ; on ſhewing a releaſe from the maſter, the ſer- 
vant was allowed to be examined, 

In caſe for digging a pit in a common, per qued his mare 
being ſtraying there fell into it and periſhed : After ver- 
di for the defendant on Not Guilty, the plaintiff, to fave 
coſts, moved in arreſt of judgment that the declaration was 
not good, he not ſhewing any right why his mare ſhould be in 
the common, and therefore it is damnum abſque injuridy and of 
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that opinion was the whole court : Wherefore it was adjudged 
that the bill ſhould abate, Yet it ſeems unjuſt in ſuch caſe to 
deprive the defendant of his coſts, merely becauſe the action 
brought againſt him was erroneous as well as wrongful : 
Though doubtleſs the objection to the declaration was good, 
and ought to have availed in caſe the verdict had been for the 
plaintiff, It is a good reaſon why the plaintiff ſhould not have 
judgment; but ſeems to be no reaſon why the defendant 
ſhould not. 

If a man dig a ditch in the highway, into which my ſervant 
falls and breaks his thigh, by which I loſe his ſervice, I may 
have an action on the caſe for this loſs of ſervice. So for 
beating him by which J loſe his ſervice; and in ſuch caſe the 
ſervant may be a witneſs. And the defendant may give in 
evidence upon the general iſſue, that the plaintiff did not loſe 
his ſervice, for that is the giſt of the action. But if the ſer- 
vant die of the battery, the maſter cannot have an action for 
the loſe of his ſervice, for the private offence is drowned in 
the felony ; and the defendant might give this in evidence on 
the general iſſue ; for as this action ariſes from the ſpecial da- 
mages, any thing may be given in evidence on the general 
iſſue that deſtroys the right of action; as in caſe for beating 
his horſe, per quad he totally loſt the uſe of him, the defendant 
may prove the beating lawful. 

The plaintiff declared that he exerciſed the trade of a 
wheeler, and was poſſeſſed of ſeveral tools that related to the 
trade, viz. an axe, Wc. and being ſo poſſeſſed gained a liveli- 
hood, &c. and by the licence of the defendant depoſited them 
in his houſe, and that he had detained them two months after 
requeſt, by which the plaintiff had loſt the benefit of his trade; 
after verdiCt it was moved in arreſt of judgment, becauſe the 
plaintiff ought to have brought detinue or trover. But the court 
held the action well brought, for if he have had the goods 
again, detinue is not proper; and though a detainer upon re- 
queſt is evidence of a converſion, yet it is not a converſion, and 
the damages he demands in this caſe being ſpecial, the action 
ought to be ſpecial, 

The plaintiff declared that his wife unlawfully and with- 
out his conſent departed and continued abſent, and during 
that time a large eſtate real and perſonal was deviſed 
for her ſeparate uſe, and thereupon ſhe was defirous of 


being reconciled and cohabiting with him, but the defen- 
G dant 
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1 R. A. 38. 


Duel and 
Harding, 9 C. 1. 
per Raym. 


10 Co. 132. 
1 Vent. 54 
Yelv. 89. 


Str. 872. 


Kettle and 
Hunt, Mic. 
27 Car. 2. C. B, 


Wir ſmore and 
Greenbank, 
Mic. 19 G. 2. 
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dant perſuaded and inticed her to continue abſent, by means YA 1 
of which ſhe continued abſent till her death, whereby he loſt 4 5 
the comfort and ſociety of his wife, and the advantage which 
he ought to have had from ſuch real and perſonal eſtate, AFf. 
ter verdict for the plaintiff for 3000 /. damages, it was moved 
in arreſt of judgment, that this was an action prime impreſſions, 
But the court ſaid that every ſpecial action on the cafe was in 
itſelf a novelty ; no action lies without damages, and the 
per quod will not alone be ſufficient, unleſs the act done be 
illicit; but though a bare inticement to depart may not be 
actionable, yet the jury under the direction of the judge are 
+ ans, JM judges of the legality : And as receiving a ſervant /cienter is a 
ground for an action for the maſter, a forticri for the huſband; 


2 Sid. 170. 
Vidian's Entr. . * . - . . * 
and injuries, that are in their nature of ſpiritual conuſance, 


25. 

if attended with a temporal damage, are a ground of action. 
| So ſhooting off a gun, per qd the plaintiff's decoy was da- 
| maged, was holden to be actionable in Hickeringal”'s caſe, Hil, 
5 An, 
It is impoſſible to ſet down all the caſes in which an action 
upon the caſe will lie for conſequential damages : I ſhall there- 
fore conclude this head with referring to the fifth chapter of 
the firſt book, and repeating the rule already taken notice of 
in that chapter, viz. Where the immediate act itſelf occaſions 
a prejudice, or is an injury to the plaintiff's perſon, houſe, 
land, &c. treſpaſs vi et armis will lie; but where the act itſelf | 
is not an injury, but a conſequence of that act is prejudicial 
to the plaintiff's perſon, houſe, lands, &c. treſpaſs vi et armi 
will not lie: but the proper remedy is an action upon the caſe, N 3 
The caſe of Pitts v. Gaince and Foreſight may ſerve to illuſ- 
trate this rule. There the plaintiff declared in an action upon 2 
the caſe, for that he was maſter of a ſhip, and that it was 
laden with corn ready to fail, and that the defendant ſeized the 
ſhip and detained her, per quod impeditus fuit in viagio. It 
was objected that it ſhould have been treſpaſs, and ſome caſes 
cited; but Holt Ch. Juſt. ſaid, that in the caſes cited the 
plaintiff had a property in the thing taken, but here the ſhip 
was not the maſter's but the owner's; the maſter only declares 
as a particular officer, and can only recover for his particular 
loſs ; though he ſaid he might have brought treſpaſs, declaring 
upon his poſſeſſion, which in treſpaſs is ſuſſicient. 
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B O OK III. 


For what Injuries affecting a Man's real Pro- 
perty, an Action may be maintained. 


INTRODUGTTES TN 


HE actions, which may be brought for injuries affect- 
ing a man's real property are of three forts, 


r. Such in which damages alone are to be recovered, 
2. Such by which a term for years may be recovered. 
3. Such by which a freehold may be recovered, 


The actions in which damages alone are to be recovered 
-Y are two. 


1. Treſpaſs. 


2. Caſe; of which enough has been already ſaid in 
the laſt chapter of the laſt book. 


The only action by which a term for years may be recovered, 
is ejectment. | 


The actions by which a freehold may be recovered, are, 


: ; 1. A writ of right. 
3 2. A formedon, 
* 3. Dower. 

3 4. Waſte, 
i 5. Aſſize. 

q 6, Quare impedit. 
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An Introduction to the Law 


CHAPTER L 
Of Treſpaſs. 


HE action of treſpaſs lies for an injury done by one 

private man to another, where the immediate act itſelf 
occaſions the injury either to his perſon, goods, or lands; and 
though in this place I ought regularly to treat only of the laſt, 
yet (as I before promiſed) I ſhall likewiſe take into my con- 
ſideration the ſecond, having already ſpoken of the firſt as far 
as is neceſſary. 

Where entry, authority or licence is given to any one by the 
law, and he does abuſe it, he will be a treſpaſſer ab initio z but 
where it is given by the party, he may be puniſhed for the 
abuſe, but he will not be a treſpaſſer ab initio. But the not do- 
ing cannot make-the party, who has authority or licence by the 
law, a treſpaſſer ab initio, becauſe not doing is no treſpaſs. 

In treſpaſs for taking a gelding, the defendant juſtified the 
taking of him as an eſtray, the plaintiff replied that he laboured 
the ſaid gelding, riding upon him and drawing with him, 
whereby he was much damnihed ; the defendant demurred, 
and it was objected that the firſt ſeizure was lawful by the 
plaintiff's own ſhewing, and therefore the action ſhould not 
have been brought for the taking, but for the ſubſequent tort: 
but the court held that he was puniſhable for the abuſe in an 
action of treſpaſs, as a treſpaſſer ab initio, and that the uſing | 
of the eſtray was an abuſer; for it is not lawful, except in 
caſe of neceſſity, and for the beneſit of the owner; as to milk | 
milch kine, c. N 

In treſpaſs for taking away his goods, the defendant juſtified FR 
the taking nomine diſtriftionis damage feaſant; the plaintiff re- 
plied quad poft diſtrictionem, viz, eodem die, &c, he converted 
them to his own uſe. On demurrer it was holden to be no de- 
parture, but to make good the declaration, for he that abuſes 3 


Sir Ralf Bovey's diſtreſs is a treſpaſſer ab initio; and it would be of no avail to 
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the plaintiff to ſtate the converſion in his declaration, for it 1 
no way neceſſary to his aCtion ; and if alledged, need not be 
anſwered : It would be out of time to ſtate it in the declaration 
but it muſt come in in the replication, 
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But in treſpaſs for breaking and entering his houſe, and 
taking an exceſſive diſtreſs, after judgment by default, it was 
holden on error brought that treſpaſs would not lie; for the 
entry was lawful, and there is nothing ſubſequent to make it 
a treſpaſs, as there is where the diſtreſs is abuſed. At com- 
mon law the party might take a diſtreſs of more value than 
the rent, therefore that did not make him a treſpaſſer ab initio, 
but the remedy ought to be by ſpecial action founded upon 
the ſtatute of Marleberge. | 

And note, That in diftreſs for rent, if the outward door be 
open, the diſtrainant may juſtify the breaking open an inner 
door or lock, in order to find any goods which are diſtrain- 
able. 

By 2 W. & M. e. I. c. 5. Where goods are diſtrained for 
rent reſerved, and the tenant or owner of the goods ſo diſtrain- 
ed ſhall not within five days next after ſuch dr taken, and 
notice thereof (with the cauſe of ſuch taking) left at the chief 
manſion houſe, or other moſt notorious place on the premiſes, 
replevy the ſame with ſufficient ſurety to the ſheriff, then after 
ſuch diſtreſs and notice, and expiration of the ſaid five days, 
the perſon diſtraining ſhall and may with the ſheriff, under- 
ſheriff, or with the conſtable of the hundred, parith or place 
where ſuch diſtreſs ſhall be taken, cauſe the goods to be ap- 
praiſed by two ſworn appraiſers (whom ſuch ſheriff, under-ſhe- 
riff or conſtable are impowered to fwear) to appraiſe the ſame 
truly according to the beſt of their underſtandings, and after 
ſuch appraiſement may /e the ſame for the beſt price that can 
be gotten, towards ſatisfaction of the rent and the charges 
leaving the overplus (if any) in the hands of the ſheriff, under- 
ſheriff or conſtable, for the owner's ule. 

Notice to the tenant or to the owner of the goods is ſufh- 
cient, 

A diſtreſs taken in two hundreds, they being contiguous 
at the ſame time and for the ſame rent, is but one diſtreſs, 
and ought to be put in one pound, and the conſtable of the 
place where the diſtreſs was driven is the proper officer with- 
in the ſtatute. 

If the perſon diſtraining is ſworn as one of the appraiſers 
it is illegal, for he is intereſted in the buſineſs, and the ſtatute 
ſays that he, with the ſheriff, &c. ſhall cauſe the goods to be 
appraiſed by two ſworn appraiſers. 

By the ſame ſtatute /. 5. if diſtreſs and ſale are made where 
no rent is due, the owner of the goods by action of treſpaſs 
or on the caſe may recover double the value of the goods dif- 
trained and ſold, with full coſts. - 

Sect. 3. Corn, grain and hay may be diſtrained, and ſhall 


be kept in the place where they are found till they are reple- 


vied or ſold, 
G 3 By 


[81] 
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By 11 Geo. 2. c. 19. / 8. The landlord may diſtrain any 
cattle or ſtock of the tenants feeding on any common append- 
ant or appurtenant, c. and all ſorts of corn, graſs or other 
product growing on any part of the eſtate, and may cut and 
make the ſame, and lay it up in barns or other proper place 
on the premiſe: when ripe; and if none ſuch, then in any 
other barn or proper place which the landlord, Q. ſhall hire 
for the purpoſe, and as near as may be to the premiſes, and 
in convenient time to appraiſe, ſell or otherwiſe diſpoſe of the 
ſame towards ſatisfaction of the rent, and of the charges, ap- 
praiſement and ſale: and the appraiſement to be made when 
cut, gathered and made, and not before. 

Sect. g. Notice of the place where the goods are depoſited 
ſhall within a week, be given to the leſſee or tenant, or left at 
his laſt place of abode, if the rent and charges be paid before 
the corn, c. is cut, the diſtreſs ſhall ceaſe. 

Sect. 10. Diſtreſſes may be ſecured and ſold on the premiſes, 
in ſuch place or on ſuch part as may be moſt fit and conve- 
nient. 

By 11 Geo. 2. c. 19. A diſtreſs for rent ſhall not be deemed 
unlawful for any irregularity in the diſpoſition of it afterward, 
nor the party making it a treſpaſſer ab initio : but the party 
aggrieved may recover full ſatisſaction for the ſpecial damage 
he ſhall have ſuſtained thereby, and no more, in an action of 
treſpaſs or on the caſe, unleſs tender of amends have been be- 
fore made, 

By 17 Geo. 2. c. 38. Where any diſtreſs is made for money 
juſtly due for the relief of the poor, it {hall not be deemed un- 
nuf, nor the party making it a treſpaſſer, on account of any 
defect or want of form in the warrant of appointment of ſuch 
overſcers or in the rate or aſſeſſments, or in the warrant of 
diſtreſs thereupon; nor ſhall the party be deemed a treſpaſſer 
ab initio on account of any irregularity which ſhall afterward be 
done by him; but the party grieved may recover for the ſpecial 
damage, unleſs tender of amends have been before made. 

Note; A warrant may be made to diſtrain before the time 
for which the rate is made is expired. 

It hath been determined that averia carruce may be diſtrained 
for the poor's rate, though there be ſufficient goods on the 
premiſes independent of them; and the law ſeems to be the 
ſame in all caſes where an act of parliament gives remedy by 
diſtreſs and ſale. And though where a man has an entire duty, 
he ſha!l not ſplit and diſtrain for d iſtinct parts at ſeveral times, 
yet if he be miſtaken in the ſufficiency of what he has taken, 
there is no reaſon or law that he ſhould not diſtrain again for 
the reſidue, 
Where the ſubject matter of the ſuit is within the juriſdiction 


of the court, but the want of jur. liction is as to the perſon or 
place, 
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place, unleſs the want of juriſdiftion appear on the proceſs to 
the oſſicer who executes it, he is not a treſpaſſer: but where 
the ſubject matter is not within the jut iſdiction, there every 
thing done is abſolutly void, and the oſſicer a treſpaſſer. 


Though an officer may juſtify under the meſne proceſs of an 


inferior court, without ſaying that the cauſe of action aroſe 
within the juriſdiction, yet when he juſtifies under proceſs of 
execution he ought to make it appear that the cauſe aroſe with- 
in the juriſdiction of the court, or at leaſt that it was fo laid: 
But that would not be ſufficient for the plaintiff himſelf; he 
ought to know the extent of the juriſdiction for which he ap- 
plies for juſtice ; and therefore if in an action of falſe impri- 
ſonment he juitihed under the proceſs of an inferior court 
the plaintiff above might reply that the cauſe of action aroſe 
out of the juriſdiction of the court ; and a rejoinder praying 
judgment if the plaintiff, having by his pleading in the in- 
fcrior court admitted the juriſdiction there, ſhall now be ad- 
mitted to deny it here, would not be good. 

But by 24 C. 2. (quod vide ante) no conſtable will be an- 
ſwerable for obeying a juſtice's warrant, notwithſtanding any 
defect of juriſdiction in the juſtice, 

Note; That warrant ex vi termini means only an authority; 
therefore a warrant under the hand of the juſtice is ſufficient 
without being under ſeal, unleſs particularly required by act of 
parhament, 

And note, That by 27 G. 2. c. 20. in all cafes where any 
juſtice is impowered, by any act made or to be made, to iſſue 
a warrant of diſtreſs, it ſhall be lawful for him in ſuch warrant 
to order the goods diſtrained to be ſold within a certain time 
limited by ſuch warrant, ſo that ſuch time be not leſs than 
four, nor more than eight days, unleſs the money for which 
ſuch diſtreſs ſhall be made, together with the charges of taking 
and keeping ſuch diſtreſs, be ſooner paid. 

Proof that the plaintiff had delivered a box with the goods 
in it to the defendant to keep, and that the defendant had 
broken open the box and converted the goods to his own uſe, 
would be ſufficient to maintain the declaration; for where- 
ever a man has neither a general nor a ſpecial property, and 


he converts the goods, treſpaſs will lie, 
G4 But 
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But the plaintiff can only prove the taking ſuch goods as are 
mentioned in the declaration; becauſe a recovery in the action 
could not be pleaded in bar to any other action brought for 
taking other goods than thoſe ſpecified in the declaration; and 
therefore where the declaration was for entering the plaintiff's 
houſe, and taking diverſa bona et catalla ipſius querentis ibidem 
inventa, aſter verdict for the plaintiff judgment was arreſted. 

After judgment vacated, and reſtitution awarded, the defend- 
ant brought treſpaſs againſt the plaintiff for taking the goods, 
and the court held that the action would lie; for by vacating 
the judgment it is as if it had never been, and is not like a 
judgment reverſed by error. But in ſuch caſe it would not lie 
againſt the ſheriff, who has the king's writ to warrant him; 
but the party muſt produce not only the writ but the judgment. 

In treſpaſs guare clauſum fregit the defendant pleaded, thac 
the plaintiff diſtrained his hog, damage feaſant for the ſame 
treſpaſs ; the plaintiff replied, that the hog eſcaped without his 
conſent, and that he is not ſatisfied for the damage; on de- 
murrer it was holden that the action would not lie, though it 
was admitted that if the diſtreſs had died, the action would 
revive ; but the eſcape (unleſs the contrary be ſhewed) is the 
fault of the plaintiff, 

Treſpaſs vi et armis does not lie againſt a leſſee for years for 
cutting down timber trees, and carrying them away and ſell- 
ing them ; but if after cutting them down he let them lie, and 
afterward carry them away, ſo that the taking and carrying 
away be not one continued act, but there is time for the pro- 
perty of the divided chattel to ſettle in the leſſor, treſpaſs will 
lie: And the reaſon why he is not otherwiſe liable is, that he 
has a ſpecial property or intereſt in them for repairs and ſhade 
and therefore if the trees be excepted in the leaſe, it will 
make him a treſpaſſer equally with a leſſee at will, and it will 
lie againſt tenant at will, becauſe ſuch acts determine the 
will; but againſt a tenant by ſufferance the leſſor cannot have 
treſpaſs before entrance. And though a treſpaſs will lie againſt 
the leſſee for years for cutting the trees where they are ex- 
cepted in the leaſe, yet if he put in his cattle to feed, and 
they bark the trees, treſpaſs will not lie. 

Note; if land be leaſed to A. for a year, and fo from year 
to year as long as both parties ſhall agree, this is a leaſe for two 
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years certain; and if the leſſee hold on after two years, he is 
not a leſſee at will (as the old opinion was) but for a year cer- 
tain, for his holding on is an agreement to the original con- 
tract; and ſuch an executory contract is not void by the ſtatute 
of frauds, for there is no term for above two years ever ſub- 
ſiſting at the ſame time: but if the original contract were only 
for a year, or if it were at 8 J. per annum rent without men- 
tioning any time certain, it would be a tenancy at will after 
the expiration of the year, unleſs there were ſome evidence, by 
a regular payment of rent annually or half yearly, that the in- 
tent of the parties was that he ſhould be tenant for a year. 


By 6 Ann. c. 18. Guardians, truſtees, huſbands ſeiſed in 
right of their wives, and tenants pur autre vie, holding over 
without conſent are made treſpaſſers, but the act does not ex- 
tend to leſſees for years. | 

If the lord of a manor cut down ſo many trees as not to 
leave ſufficient eſtovers, his copyholder may bring treſpaſs 
againſt him, and recover the value of the trees in damages; 
and if the lord leave ſufficient cſtovers, yet he ſhall recover 
ſpecial damages; viz. for the loſs of his umbrage, breaking 
his cloſe, &c. therefore if the lord have a mind to cut trees, 
he ought to compound with his tenant. 

If A. make a leaſe for years excepting the trees, the leſſor 
may enter to ſhew the trees to a purchaſer, and the leſſee can- 
not bring treſpaſs. 


Note; if 4. plant a tree upon the extremeſt limits of his 
land, and the tree growing extends its root into the land of 
B. A. and B. are tenants in common of the tree; but if all 
the roots grow in A.'s land, though the boughs ſhadow the 
land of B. yet the property of the whole is in A. 

It is not neceſſary to have an intereſt in the ſoil, to main- 
tain treſpaſs quare clauſum fregit, but an intereſt in the profits 
is ſuſhcient, as he who has prima tonſura. So if J. S. agree 
with the owner of the ſoil to plow and ſow the ground, and 
for that to give him half the crop, J. S. may have his action 
for treading down the corn, and the owner is not jointly 
concerned in the growing corn, but is to have half after it is 
reaped by way of rent, which may be of other things than 
money : Though in Co. Lit. 142. it is ſaid it cannot be of 
the profits themſelves ; but that (as it ſeems) muſt be under- 
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The plaintiff may prove treſpaſs at any time before the ac. 
tion brought, though it be before or after the day laid in the 
declaration, But in treſpaſs with a continuands the plaintiff 
ought to confine himſelf to the time in the declaration; yet he 
may waive the cntinnande, and prove a treſpaſs on any day 
before che action brought, or he may give in evidence only 
part of the time in the continuando, 

Note; That of acts that terminate in themſelves, and once 
done cannot be done again, there can be no centinuande; as 
hunting or killing a hare, or five hares, but that ought to be 
alledged, that diverſes diebus ac vicibus between ſuch a day and 
ſuch a day he killed five hares, and cut and carried away twen- 
ty trees. And where a treſpaſs is laid in continuance that can- 
not be continued, exception ought to be taken at the trial, 
for he ought to recover but for one treſpaſs. But hunting may 
be continued as well as ſpoiling and conſuming graſs, 

Whether the treſpaſs may be laid with a continuands or not, 
depends much upon the conſideration of good ſenſe, as where 
treſpaſs is brought for breaking a houſe or hedge, it may well 
be laid with a c-n/inuands, for that pulling away every brick or 
{tick is a hreach; but if the declaration be that the defendant 
threw down twenty perches of hedge cantinuando tramſgreſſionem 
prediFam from ſuch a day to ſuch a day, this muſt be intended 
of a proſternation done at the firſt day, and therefore will be ill 
upon demurrer, or judgment by default, but will be aided by 
verdict, becauſe the court will intend that the jury gave na 
damage for the continuando. 

So treſpaſs cannot be laid of looſe chattels with a continuands, 
and if it be ſo laid, no evidence can be given but of the taking 
at one day, and therefore in treſpaſs for meſne proceſs it ought 
to be laid diverſis diebus ac vicibus, Where ſeveral treſpaſles 
are laid in one declaration, continuands tranſgreſſiones pradittasy 
and ſome of them may be laid with a continuando, and ſome 
not, after verdict, the continuands ſhall be extended only to the 
treſpaſſes which may be laid with a continuands, So where 
the continuands is impoſſible, the court will intend no damages 
were given for it. 

If my diſſeiſor cut down the trees, graſs or corn growing 
upon my land, and afterward I re-enter, I may have an action 
of treſpaſs againſt him, for aſter my regreſs the law ſuppoſes the 


ſreehold always continued in me; but if my diſſeiſor make a 
fcoffment 
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ſeoſſment in fee, or a leaſe for years, and afterwards I enter, 
a may not have treſpaſs againſt thoſe who came in by title, 
for thoſe fictions of law ſhall not have relation to make him 
who comes in by title a wrong-doer vi et armis. 

So the law is laid down by Lord Coke, but it may admit of 
doubt, for there are caſes to the contrary, and the reaſon of 
the law ſeems to be with them. 

In treſpaſs againſt the tenant in poſſeſſion for meſne profits, 
either by the leſſor or the nominal plaintiff after a recovery 
in ejectment, the plaintiff need not prove a title; but it is 
ſuſhicient to produce the judgment in ejectment, and the writ 
of poſſeſſion executed, and to prove the value of the profits, 
and thereupon he ſhall recover from the time of the demiſe 
laid in the declaration. 

Where the judgment was againſt the tenant in poſſeſſion, 
and the action of treſpaſs is brought againſt him, it ſeems 
ſuſſicient to produce the judgment without proving the writ 
of poſſeſſion executed, becauſe by entering into the rule to 
confeſs, the defendant is cſtopped both as to the leſſor and 
leſſee, ſo that either may maintain treſpaſs without proving 
an actual entry; but where the judgment was againſt the 
caſual ejector, and ſo no rule entered into, the leſſor ſhall 
not maintain treſpaſs without an actual entry, and therefore 
ought to prove the writ of poſſeſſion executed. 

In caſe the plaintiff can prove his title accrued before the 
time of the demiſe, and prove the defendant to have been 
longer in poſſeſſion, he ſhall recover antecedent profits; but 
in ſuch caſe the defendant will be at liberty to controvert the 
title, which he cannot do in caſe the plaintiff do not go for 
more time than is contained in the demiſe ; becauſe being 
tenant in poſſeſſion he mult have been ſerved with the decla- 
ration, and therefore the record is againit him conclulive 
evidence of the title; but againſt a precedent occupicr the 
record is no evidence, and therefore againſt ſuch a one it is 
neceſſary for the plaintiff.to prove his title, and alſo to prove 
an actual entry; for treſpaſs being a poſſeſſory action can- 
not be maintained without it. But it may admit of doubt 
what proof of an actual entry is ſufficient : it has been ſaid 
that the plaintiff will be entitled to recover the meſne profits 
only from the time he can prove himſelf zo have been in 


actual poſſeſſion; and therefore if a man make his will and 
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die, the deviſee will not be entitled to the profits till he has 
made an actual entry. Others have holden that when once he 
has made an actual entry, that would have relation to the time 
his title accrued, ſo as to entitle him to recover the meſne 
profits from that time, and they rely on the caſe in Sid. 239. 
which was treſpaſs brought for the meſne profits, devant 
le leaſe, and nothing ſaid in the caſe about proving an 
actual entry antecedent to it: they ſay too, that if the law 
were not ſo, the courts would never have ſuffered plain- 
tiffs in ejectments to lay their demiſes back in the man- 
ner they now do, and by that means intitle themſelves to re- 
cover profits which they would not otherwiſe be intitled unto. 
However ſuppoſing a ſubſequent entry has relation to the time 
the plaintiff's title accrued, yet certainly the defendant may 
plead the ſtatute of limitations, and by that mean protect 
himſelf from all but the fix laſt years. 

But another queſtion might be put, which would perhaps 
occaſion more difficulty, viz. Suppoſe the defendant were to 
plead the former recovery in the ejectment in bar, how muſt 
the plaintiff reply ? It ſeems certain that the plaintiff may 
recover the whole meſne profits in the ejectment, and that 
is apparent from the 16 & 17 Cur. 2. which enacts, that in 
caſe the judgment be aſſirmed on the writ of error, the court 
may award a writ of enquiry as well of the meſne profits, 
as of the damages by any waſte committed after the firſt 
judgment, Perhaps it may be anſwered, that the court will 
take notice that the proceedings in ejectment are merely fic- 
titious, and only to enable the plaintiff to get pofleſſion, and 
that it is never uſual to recover more than ſmall damages for 
the ouſter, without any conſideration had of the meſne pro- 
ſits. And it is certain the courts do frequently take that 
into conſideration ; otherwiſe the leſſor would not be intitled 
to recover at all for the time laid in the declaration, ſince 
by his own ſhewing, his leſſee and not himſelf was entitled to 
the action. But ff the plaintiff were, upon the judgment in 
ejectment being aſſirmed on error, to have a writ of enquiry, 
it would probably (if rightly pleaded) prevent his recovering 
any thing in a ſubſequent action of treſpaſs: and therefore if 
the demiſe were laid any time back, it would be adviſeable for 
the plaintiff in ejectment to take (as he may) judgment for 
his colts on the writ of error, without having any writ of en- 


quiry. Note; in caſe the action be brought aſter a judgment 
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by default againſt the caſual ejector, it is uſual for the plain- 
tiff to recover the colts of the ejectment, as well as the meſne 
profits. In caſe the action be brought by the nominal plain- 
tiff in ejectment, the court will upon application ſtay the ſuit 
till ſecurity is given for anſwering the colts, 


If in treſpaſs quare clauſum fregit the plaintiff ſet out the 
abuttals of his cloſe, he mult on the evidence prove every part 
of his abutment ; as if the abuttal be laid a parte Auftrali to the 
mill of A. he mult prove a mill there, and that it was in the te- 
nure of A. but it will be ſufficient though there be an highway 
between them. So if the abuttal be aſſigned towards the Eaſt, 
though it be North, if it incline to the Eaſt it is ſufficient, If 
the plaintiff count of a treſpaſs in one acre ſetting forth its 
abuttals, and he prove a treſpaſs in any part of that acre ſo abut- 
ted, the jury may find the defendant guilty as to that part. 


Many things may be laid in aggravation of damages, of 
which alone treſpaſs would not lie; as treſpaſs may be brought 
for entering the plaintiff's houſe, and beating his wife, child, or 
ſervant z but in ſuch caſe the Hlaintiff cannot recover damages 
for loſing the ſervice of his child or. ſervant, becauſe he may 
kave a proper action for that purpoſe, nor can that be given in 
evidence ; but the beating may be given in evidence to aggra- 
vate the damages; for now (though it has been holden other- 
wiſe formerly) if the principal matter will bear an action, you 
may give any thing in evidence in aggravation of damages, 
i. e. any thing that will not of itſelf bear an action; for if it 
will, it muſt be ſhewn, as in treſpaſs quare clauſum fregit, the 
plaintiff would not be permitted to give evidence of the defen- 
dant's taking away a horſe, &c. But in treſpaſs quare clauſunm 
et domum fregit, he may give in evidence that the defendant 
came into his houſe and defiled his daughter, 


Where the action is tranſitory (as treſpaſs for taking goods) 
the plaintiff is forecloſed to pretend a right to the place, nor 
can it be conteſted upon the evidence who had the right; 
therefore poſſeſſion is juſtification enough for the defendant, 
and it is ſufficient for him to plead that he was poſſeſſed of 
Blackacre, and that he took the goods damage feaſant without 
ſhewing any title. But it is otherwiſe in treſpaſs quare clau- 
fam fregit, becauſe there the plaintiff claims the cloſe and the 
right may be conteſted, 
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Treſpaſs for taking and detaining his cattle at Teddington 
the defendant juſtihed taking them damage feaſant at King ſten, 
and that he carried them to Teddington and impounded them 
there. It was objected on demurrer that the juſtification was 
local, and therefore the defendant ought to have traverſed the 
place in the declaration; e non allocatur, for when the defen- 
dant ſays he carried them to Teddington, and impounded them 
there, they agree in the place; for if the defendant had not a 
right to take them, he was a treſpaſſer at Teddington. 

In treſpaſs quare clauſum fregit, the defendant may upon not 
guilty give in evidence that he had a leaſe for years (but not 
that he had a leaſe at will, for that is like a licence which may 
be countermanded at pleaſure), or that this ſervant put the cat- 
tle there without his aſſent ; but he cannot give in evidence a 
right of common, or to a way, or any other eaſement ; nor 
can the defendant give in evidence that the plaintiff ought to 
repair his fences, for want whereof the cattle eſcaped ; nor 
that he entered to take his emblements or cattle ; nor that he 
entered in aid of an officer for execution of proceſs, or in freſh 
purſuit of a felon, or to remove a nuiſance, nor that it was the 
freehold of A. and that he entered by his command or licence, 
for theſe are all matters of juſtification only. 

(Note; every man of common right may juſtify the going 
of his ſervant or horſes upon the banks of navigable rivers, for 
towing barges, c. and if the water impair the banks, they ſhall 
have reaſonable way in the neareſt part of the next field.) 

Upon not guilty in treſpaſs the defendant gave in evidence 
articles, by which Sir Robert Hatton (under whom the plaintiff 
claimed as heir) fold the defendant 300 of the beſt trees in 
ſuch a wood, to be taken between ſuch a time and ſuch a 
time. Sir Robert died, and. the defendant within the time 
took the trees; upon which the plaintiff proved Sir Robert 
was only tenant in tail, but this was a voluntary ſettlement 
of his own; and the judge held clearly that this ſale, being 
proved to be for a valuable confideration, bound the heir in 
tail, being within the 27 El. c. 4. and beſides the ſettlement 
was with a power of revocationz and the plaintiff was 
nonſuited. 

The defendant cannot give in evidence, that the goods were 
ſeized as a heriot, or that they were diſtrained damage feaſant, 
c. But in treſpaſs for taking goods from the plaintiff's wife, 

he 
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he may give in evidence that they were taken after a decree 
for alimony (for that is a ſeparate maintenance, and not mn 
the power of the huſband.) But he cannot give in evidence, 
that the plaintiff had no property, for poſſeſſion is ſuſſicient 
to maintain treſpaſs. So he may give in evidence, or plead 
that he is tenant in common with the plaintiff: but if he 
would take advantage of a ſtranger being fo, he mult plead it 


in abatement, for that will not prove him not guilty. 


So if there be two defendants, they may plead a tenancy in 
common in one of them with the plaintiff. 


If treſpaſs be brought by an executor againſt an executor 
de ſon tort, he may give in evidence payment of debts to the 
value in mitigation of damages; but yet there ſhall be a ver- 
dict againſt him, for he is nevertheleſs a treſpaſſer. 

If treſpaſs be brought againſt a ſheriff, who has levied goods 
by virtue of a f. fa. againſt the plaintiff, he need not ſhew the 
judgment. But if the goods were the goods of J. S. and the 
plaintiff claim them by a prior execution (or ſale) that was 
fraudulent, the ſheriff muſt ſhew a copy of the judgment, 


Note; A fi. fa. is de bonis et catallit debitoris, and therefore 
the debtor's goods only can be taken in execution : but the 
lev. fa. is de exitibus terre, and therefore the cattle of a ſtran- 
ger levant and couchant may be taken, for they are iſſues ; 
but the cattle of another tenant in common cannot, for he 
has done nothing but what he might do; but then his title 
muſt be found by the inquiſition, for otherwiſe he is bound 
till he avoid it by a monſkrans de droit. The fi. fa. firſt deli- 

cred to the ſheriff ought to be firſt executed ; but if he exe- 
cute the ſecond firſt, the execution is good, and the party 
can only have his remedy againſt the ſheriff,” Note; At 
common law the goods were bound from the teſte of the writ, 
but by 29 Car. they are bound only from the delivery of the 
writ to the ſheriff. 


Per Hardwicke C. Neither before the ſtatutes of frauds nor 
lince, is the property of the goods altered, but continues in 
the defendant, till execution executed. The meaning of the 
words, “ That the goods ſhall be bound from the delivery of 
* the writ to the ſheriff,” is that after the writ is ſo delivered, 
if the defendant make an aſſignment of his goods, unleſs in 
market overt, the ſheriff may take them in execution. 

Note; 
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Note; By 21 Jac. 1. The defendant may to a treſpaſs quare 
clauſum fregit, plead a diſclaimer, and that the treſpaſs was by 
negligence or involuntary, and tender of ſufficient amends be. 
fore the action brought ; whereupon, or upon ſome of them, 
the plaintiff ſhall be enforced to join iſſue, 

If in treſpaſs guare clauſum fregit a man declare generally in 
ſuch a vill, the defendant may plead /iberum tenementum, and if 
the plaintiff traverſe it, it is at his peril; for the defendant, if 
he have any part of the land in the whole town, ſhall juſtify it 
there; and therefore the better way is for the plaintiff to make a 
new aſſignment. Yet Q, how can he make a new aſſignment 
unleſs the defendant in his plea give a name certain to the /ocrs 
in quo ? And therefore in Dy. 23. c. 147. it is ſaid that if the 
defendant ſay, that the /cus in quo is fix acres in D. which are 
his freehold, and the plaintiff ſay they are his freehold, and in 
truth the plaintiſf and defendant have both ſix acres there, the 
defendant cannot give in evidence, that he did the treſpaſs in 
his own ſoil, unleſs he give a name certain to the ſix acres, 
for otherwiſe {ſays the book) the plaintiff cannot make a new 
aſſignment. And it is certain that where the action is tran- 
ſitory (as for taking the plaintiff's goods) the defendant, if he 
would plead the cut in quo to be his freehold, and that he 
took the goods damage feaſant, he muſt aſcertain the place at 
his peril 3 becauſe by his plea he has made that local which 
was at large before ; for the taking of the goods is the giſt of 
the action, and therefore the plaintiff may prove it at a differ- 
ent place than that laid in the declaration, 

In treſpaſs the defendant juſtified in a place called A. as his 
freehold ; the plaintiff by way of new aſſignment ſaid that the 
place in which, Sc. is called B. It is no plea to ſay that 4. 
and B. are the ſame place; for by the new aſſignment the bar 
is at an end, 

If the plaintiff make a new aſſignment, and the general 
iſſue be joined thereon, the plaintiff cannot prove the defen- 
dant guilty at the place mentioned in the bar; for when the 
plaintiff makes a new aſſignment, he waives that whereto the 
defendant pleaded in bar; ſo as in, truth if it be the ſame 
place, he can never take advantage thereof, and therefore if 
it be the ſame, yet the defendant ought not to rejoin that it 
is ſo, but plead not guilty, and take advantage of it at the 


trial. 
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As treſpaſs is a poſſeſſory action, it is enough for the plain- 
tif in his replication to traverſe the title ſet out by the defen- 
dant, without ſetting up a title in himſelf; for the poſſeſſion 
admitted in the plea in giving colour is ſufficient, unleſs the 
defendant can make out a title in himſelf. But if in treſpaſs 
for taking a gelding, (or other chattel) the defendant plead 
that the place where is 100 acres, and that J. S. is ſciſed there- 
of in fee, and that he as his ſervant and by his expreſs orders 
took the gelding (or other chattel) damage feaſant, the plain- 
tiff cannot reply de injuria ſua propria abſque tali cauſa, for that 
would put in iſſue three or four things; but he muſt traverſe 
one thing in particular, 

Treſpaſs by the lord of a manor for ſpoiling his peat, and 
digging holes: the defendant pleaded a right of common, and 
becauſe the peats, &c. injured his right of common he remov- 
ed them; to which the plaintiff replied de injuria ſua propria 
alſgue tali cauſa ; the plaintiff cannot on this iſſue give in evi- 
dence that there was a ſufficiency of common leſt, 

The defendant pleaded a right of common for his cattle le- 
vant and couchant, and to another count a licence to cut 
down a tree to make a gate, and that he had applied it ſor that 
purpoſe. The plaintiff replied as to the firſt that they were 
not his own commonable cattle levant and couchant, and as 
to the ſecond proteflando that the tree was not applied, tra- 
verſed the licence and concluded to the country, The defen- 
dant demurred ſpecially to the firſt replication, becauſe it 
was multifarious, and as to the other becauſe it concluded to 
the country when it ſhould have been with an averment. 
But the court held the firſt traverſe good, for the rule is not 
that you muſt join iſſue on a ſingle fact, but on a ſingle point, 
which need not conſiſt only of one fact. A cuſtom from the 
nature of it muſt have ſeveral: in this caſe the levancy and 
couchancy of his own commonable cattle make up this one 
point of right to the common. As to the ſecond they held 
that by the denial of the licence, and admitting all the reſt of 
the fact, the plaintiff put the ſubſtantial thing in iſſue, chere- 
tore ought to conclude to the country. 

If the defendant plead that it is his freehold j the plaintiff 
may reply three ways, 1. That it is his freehold, and then he 
mult always traverſe the defendant's plea, except in one caſe, 
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and that is where he makes a new aſſignment. 2, Or he may 
derive a title under the defendant, and then he muſt not deny 
its being the defendant's freehold. 3. He may ſet up a title 
not inconſiſtent with the defendant's ; and then he may either 
traverſe the defendant's title, or not, as he pleaſes. 


If the declaration be for taking away a ſtack of rye, the jury 
may find the defendant guilty as to five quarters parcel there- 
of, and not guilty as to the reſidue. So if the declaration be 
for cutting and taking away trees, the defendant may be found 
guilty of the taking, though not of the cutting. So if there be 
two defendants, the jury may find them ſeverally guilty as to 
part, and ſeverally not guilty as to the reſidue, and aſſeſs da- 
mages ſeverally; but if the jury were to find them guilty de 
premiſſis, and then ſever the damages, it would be ill, for by 
finding them guilty de premifſis, they find them equally guilty, 
and then they canot ſever the damages, which is to find one 
more guilty than the other. 

Treſpaſs againſt two for taking goods; the one pleaded not 
guilty, and verdict againſt him; the other pleaded the plain- 
tiff had given him the goods, and verdict for him; and it was 
holden that the plaintiff ſhould not have judgment againſt the 
other, it being one action, and the court apprized that the 
title was againſt the plaintiff, 

Treſpaſs againſt three for taking the plaintiff's goods, and 
for falſe impriſonment z judgment by default againſt one; not 
guilty pleaded by another; and a demurrer to the declaration 
by the third. At the trial of the general iſſue, there was like- 
wiſe a writ to aſſeſs damages on the judgment by default, and 
contingent damages on the demurrer. The jury gave a ver- 
dict for the defendant on not guilty, and 100/. on the writ of 
enquiry as to one of the defendants, and 15. as to the other, 
And Lee Ch. J. was of opinion, that the jury might ſeparate 
the damages, the defendants not having pleaded jointly. 


But where the plaintiff declared againſt two for a joint treſ- 
paſs, and the jury found them guilty in manner and form 3s 
the plaintiff complained againſt them, and aſſeſſed damages 
againſt H. 40 5. and 40 5. coſts, and againſt . 15s. and 1% 
coſts, and judgment was entered againſt Hill for 4 /. dama- 
ges aileſſed by the jury, and 23/. colts de increments, in the 
whole 27 J. and againft Hinſey for 15. damages and. 15 
colts; 
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coſts; on error being brought for this cauſe, the court re- 
verſed the judgment, ſaying that as there was a joint treſpaſs 
laid and found, the damages could not be ſevered. 


— 


E 
Of Ejectment. 


HE ſecond ſort of action which may be brought for an 

injury affecting the real property of the party is an 
ejectment by which a term for years is to be recovered ; and 
as this is almoſt the ſingle action now in uſe for the recovery 
of eſtates, (the perſon who claims the right bringing an eject- 
ment in the name of a fiCtitious leſſee) it will be neceſſary to 
treat pretty largely upon his head. 
The plaintiff who claims a title feigns a leaſe, and in the 
name of the fictitious leſſee delivers a declaration againſt the 
caſual ejector (ho is alſo ſome feigned perſon) to the tenant 
in poſſeſſion ; upon this declaration there is indorſed a notice 
to the tenant in poſſeſſion in the name of the caſual ejector, 
ſignifying that unleſs he appear and defend his title, he ſhall 
let judgment paſs by default. This ſervice may be on the 
tenant himſelf in any place off the premiſſes, but if it be on 
the wife or ſervant, it muſt be on the premiſſes; and if it be 
on the ſervant, there muſt be ſome acknowledgment by the 
tenant of having received it. By 11 G. 2. c. 19. the tenant 
mult give notice to his landlord, of any declaration in eject- 
ment, under the penalty of three years rent, and the landlord 
may, by leave of the court, make himſelf defendant with 
the tenant in poſſeſſion, in caſe he appear; and in caſe ſuch 
tenant refuſe to appear, judgment ſhall be ſigned againſt the 
caſual ejector; but upon the landlord's entering into the like 
rule to confeſs as the tenant ought to have done, the court 
my order a ſtay of execution upon ſuch judgment till further 
order, 
In caſes of a vacant poſſeſſion, no perſon claiming title 
will be let in to defend, but he that can firſt ſeal a leaſe upon 
the premiſſes muſt obtain poſſeſſion. 
H 2 A mort- 


Ys 


Savage »nd 
Dent. H. 10 
G. 2. K. B. 
Salk. 255. 


nes ex dem. 
ood ward and 
Williams, 
Tr. 13 G. 2+ 
1 Barnes 122+ 


9 


White ex dem. 
Wiley v. 


Hawkins, Mich. 


14 G. 3. 


Throemorton 
v. Whelpdale, 
B. R. Hil. 9 
G. 3. 


Dy. 173. in 
marg. t Ro. 
Abr. 661. 


James ex dem. 
Aubrey v. 
pn E.. 

r. 30 & 31 
G. 2. 


Roe et dem. 
Crompton v. 
Ninchal, B. 

R. Eaſt. 33 G. 
2. 


the door of any demiſed meſſuage; or in caſe there be 
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A mortgagee need not give notice to a tenant to quit be. 
fore bringing his ejectment, if he mean only to get into tle 
receipt of the rents and profits of the eſtate, though the mort. 
gage be made ſubſequent to the tenant's leaſe. But in ſuc 
caſe he thall not be ſuffered to turn the tenant out of pol. 
ſeſſion by the execution. In the preſent caſe the leaſe wa 
only from year to year, and, with reſpect to the laſt yea, 
might be conſidered as a leaſe ſubſequent to the mortgage; 
but the court held it would have been the ſame, if the leak: 
were for a long term. | 

If a tenant hold from year to year, the landlord canna 
maintain an ejectment without giving fix months previou Wl 
notice, unleſs the tenant have attorned to ſome other perſon 
or done ſome other act diſclaiming to hold as tenant to the 
landlord; and in that cafe no notice is neceſſary. 

If A. be ſeiſed in fee, and a ſtranger enters by virtue of: 
leaſe for years which is void, and pays rent to A. A. can ne- 
ver proceed againſt him as a diſſciſor; for the acceptance d 
rent is a full allowance of the leaſe he claims, and conſe 
quently the entry by virtue of it is made rightful. 

Tenant for life by leaſe and releaſe made a leaſe for life, 
tenant in tail when he came into poſſeſſion accepted rent, 
yet this is no confirmation, but the leaſe is abſolutely void 
on the death of tenant for life, 

In ejectment by a landlord againſt his tenant, on a proviſ 
for re-entry ſor a forfeiture, the whole court held that the 
leſſor bringing covenant ſor half a year's rent ſubſequent u 
the time or the demiſe laid in the declaration in ejeC&tment, 
was a waiver of the right of entry for the forfeiture, and u 
acknowledgment that the covenaiit then ſubſiſted. The lav 
will always lean againſt forfeltures, as conrts of equity relies 
againſt them. 

By 4 G. 2. c. 28. where the landlord or leſſor has right to 
re-enter for non-payment of rent, and no ſufficient diſſicſ 
is to be found on the premiſſes, he may, without any for 
demand or re-entry, ſerve a declaration in ejectment, ot in 
caſe the ſame cannot be legally ſerved, or no tenant be i 
actual poiteifion of the premiſſes, then affix the ſame upo! 
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A very little matter 1s ſufficient to keep the poſſeſſion, 
therefore where the defendant had left ſome beer in his cellar, 
the landlord proceeding as on a vacant poſſeſſion, the judg- 
ment and execution were ſet aſide with colts. 

By the ſame act, where an ejectment is brought againſt a 
tenant for non-payment of rent, the tenant may at any time 
before the trial pay into court the rent arrear and the coſts, 
and thereupon the proceedings ſhall be ſtayed. 

In ejectment by a landlord, the tenant moved to ſtay pro- 
ceedings upon payment of rent-arrear and coſts. On a 
rule to ſhew cauſe it was inſiſted for the plaintiff, that the 
caſe was not within the act, for that it was not an ejectment 
founded ſingly on the act, but that it was brought likewiſe 
on a clauſe of re-entry in the leaſe for not repairing, and the 
leaſe was produced in court; however, the rule was made 
abſolute, with liberty for the plaintiff to proceed upon any 
other title, 

The perſon who ſwears to the ſervice muſt ſwear poſitively 
that ſuch a one is tenant in poſſeſſion, and that he read the 
indorſement to him, and acquainted him with the contents 
thereof: and upon this aſſidavit the plaintiff moves for judꝑ- 
ment againſt the caſual ejector, which is granted unleſs the 
tenant enter into the common rule of confeſſing leaſe, entry 


| and ouſter, 


If there be ſeveral perſons who claim title, the rule may 
be drawn generally, or particularly; generally, as that J. S. 
who claims title to the premiſſes in queſtion in his poſſel- 
lion ſhould be admitted defendant for ſuch meſſuages; and 
this puts a neceſſity on the plaintiff to diſtinguiſh by proof 
what tenements are in each tenant's poſſeſſion, otherwiſe he 
can have no verdict, But if the rule be drawn ſpecially, 
that ſuperſedes the neceſſity of proof that the lands are in his 
policſhon, h 

If the plaintiff after iſſue and before the trial enter into 
part, the defendant may at the aſſizes plead this as a plea puit 
darrein continuance in bar to the plaintiff's action, but it is at 
the diſcretion of the juſtices, whether they will receive it 
but if they do, it {tops the trial, and the plaintiff is not to 
reply to it at the aſſizes, but the judge is to return it as par- 
gel of the record of N Prius. 

H 3 The 


97 
Savage and 


Dent, Hil, 
10 G. 2. 


N. B. The 
courts had done 
this antececent 
to this act. 
Salk. 597. 


Pore ex dem. 
Withers & al 
V. Sturdy, H, 


1752. 


Yelv. 180. 
Cr. Car. 261. 


Str. 1056. 


| 1 Raym. 729. 
1 Claxmote and 


Searle. 


"<4: 
— ASS. _ 
— — 


— OR EIS 


22 2 
———— ů —— —— 


— : — 
* = 4 *- —- : = * 
—— — — — — 7 — 


| Ellis and 
#+ Knowles, 
1 Barnes 118. 


Carth. 390. 


Mich. 9 G. 2. 
Dormer and 
Forteſcue. 


An IntroduFion to the Law 


The plaintiff has a right to proceed both for the poſſeſſion 
and the treſpaſs, and therefore the death of the leſſor (though 
only tenant for life) is no abatement ; but if the plaintiff in 
ſuch caſe inſiſt to go on, the court will oblige him to give ſe. 
curity for payment of the coſts in caſe judgment go agaiult 
him, | . 

If on the trial the defendant will not appear, and confeſ; 
leaſe, entry and ouſter, the courſe is to call the defendant to 
confeſs, &c. and then to call the plaintiff and nonſuit him, and 
pray to have it indorſed on the peftea that the nonſuit was for 
want of confeſſing, &c. and then upon the return of the poſt 
judgment will be given againſt the caſual ejector. 

If there be ſeveral defendants, and ſome of them do not ap- 
pear and confeſs, according to the old method a verdict was to 
be taken for them, and the pgſtea was indorſed that the verdid 
was for them becauſe they did not confeſs. But it is ſaid, Salk, 
456. that by a rule made 4 A. B. R. the plaintiff ſhall goon 
againſt thoſe who will confeſs, and ſhall be nonſuited as to 
thoſe who will not; but the cauſe of the nonſuit ſhall be ex- 
preſſed on the record, and upon the return of the pgſfea, the 
court being informed what lands were in the poſſeſſion of 
thoſc defendants, judgment ſhall be entered againſt the caſual 
ejector as to them. 

N. B. I can find no ſuch rule in the printed book: and E 
7 G. 2. in C. B. upon the precedent of Claxmore and Seark 
and others, judgment was given on motion againſt the caſual 
ejector, as to ſuch of the defendants as were acquitted at the 
trial for not confeſſing, as appeared by an indorſement on the 
Poſtea; and this ſeems the right way. 

If there be ſeveral tenants in poſſeſſion, the plaintiff mul 
deliver a declaration to each of them. 

Where the houſe is empty it is neceſſary to ſeal a leaſe c 
the land, and give rules to plead, and when they are out, upon 
athdavit of the whole matter, the court grants judgment. 

Where a corporation aggregate is leſſor of the plaintiff, they 
muſt give a letter of attorney to ſome perſon to enter and ſed 
a leaſe upon the land, and therefore the plaintiff ought in ſuch 
caſe to declare upon a demiſe by deed, (for they cannot enter 
and demiſc upon the land, as natural perſons can) though thi 
will be aided after verdict. 

If a material witneſs for the defendant be alſo made a defen& 
ant, the right way is for him to let judgment go by default; * 
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if he plead, and by that mean admit himſelf tenant in poſſeſ- 
ſion, the court will not afterwards upon motion ſtrike out his 
name. But in ſuch caſe if he conſent to let a verdict be given 
againſt him for as much as he is proved to be in poſſeſſion of, 
I ſce no reaſon why he ſhould not be a witneſs for another 


defendant. 
If an ejectment be brought for a church, the curate may move 


for a ſpecial rule to defend only quead a ſpecial right of entry to 
perform divine ſervice. So it is ſaid in Salt. 256, But in Mar- 
tin and Davis, the court denied to let the parſon of Hampſtead 
chapel defend only for a right to enter and perform divine ſer- 
vice, ſaying the caſe in Salt, has been often denied. 

An ejectment lies for part of a highway, and though it be 
built upon, it ſhall be demanded as land. 

An eje&ment will lie for nothing of which the ſheriff cannot 
deliver execution : therefore it will not lie for a rent, common, 
or other thing lying in grant, gue neque tangi nec videri poſſunt z 
but it will lie for common appendant or appurtenant, for the 
ſheriff by giving poſſeſſion of the land gives poſſeſſion of the 
common; ſo it will likewiſe lie for tithe by the 32 H. 8. c. 5. 
where they are appropriated; but in ſuch caſe the demiſe muſt 
be ſet forth to be by deed, though after a verdict this would be 
aided ; it muſt likewiſe ſhew the nature of the tithe. 

Whatever creates a diſcontinuance is a bar to an ejectment; 
as if tenant in tail make a feoffment, or levy a fine to another 
in fee, the iſſue cannot bring ejectment as he may if his an- 
ceſtor alien by leaſe and releaſe without warranty. If tenant 
in tail, remainder to B. in tail, bargain and fell to C. and his 
heirs and afterwards levy a fine with proclamations to C. and 
his heirs, who enfeoffs D. tenant in tail dying without iſſue, the 
remainder-man may bring ejectment, for the fine levied to the 
bargainee makes no diſcontinuance of the remainder, no eſtate 
of freehold paſſing by itz but if it had been levied before the 
bargain and ſale inrolled, or if the bargain and ſale had been 
expreſsly made to declare the uſe of the fins, ſo that both muſt 
have been conſidered as one conveyance, it had been otherwiſe ; 
and the feoffment of the conuſee is no diſcontinuance of the 
remainder, for none can diſcontinue the remainder or reverſion, 
but he only to whom the land is intailed, and none can diſ- 
continue an eſtate tail, unleſs he diſcontinue the reverſion of 
kim who has the reverſion, or remainder if any hath the re- 
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mainder, c. Therefore if a donee in tail, reverſion in the 
donor, infeoff the donor, it is no diſcontinuance. So if be. 
fore 34 H. 8. c. 20. the reverſion were in the king, the tenant 
in tail could not diſcontinue the eſtate tail, though he might 
have barred it by a common recovery, And note, That it 
is a maxim, that a grant by deed of ſuch things as lie in grant 
works no diſcontinuance.— So a fine ſur grant and render, or 
far conuſance de droit tantum. lt is likewiſe a maxim, that 
none can make a diſcontinuance but he who is ſeiſed of the 
eſtate tail in poſſeſhon z and therefore if tenant for life and he 
in remainder in tail make a feoffment by deed, it is no diſcon- 
tinuance. So likewiſe if they levy a fine.—If tenant in tail 
make a leaſe for the life of the leſſee, it is a diſcontinuance ; 
and ſo it is though the remainder man join in the leaſe. A 
tenant for life, remainder to his wife for life, remainder to 
the heirs of their bodies, remainder to B. huſband and wife 
levied a fine with warranty, and died fans iſſue, B. brought 
ejectment, and it was holden that the fine was no diſcontinu- 
ance, and conſequently the warranty no bar. And note, 
No diſcontinuance laſts longer than the wrongful eſtate cre- 
ated by it, therefore where tenant in tail levied a fine to B. 
for life, and after levied a ſecond fine for the uſe of himſelf in 
fee, and then bargained and fold to J. S. it was holden the 
firſt fine made a diſcontinuance only for the life of B, Second- 
ly, the ſecond fine did not enlarge the diſcontinuance, becauſe 
the eſtate returned back to the conuſor. Thirdly, if the ſe- 
cond fine had been levied to a ſtranger, yet during the life of 
the firſt conuſee it had been no diſcontinuance, 


By 32 H.8. c. 28. No fine, feoffment or other act, made, 
ſuffered or done by the huſband only, of any manors, c. being 
the inherirance or freehold of the wife, during the coverture 
ſhall make a diſcontinuance thereof. A feoffment by huſband 
and wife is within this act. So where during the coverture 
lands are given to the huſband and wife, and the heirs of their 
two bodies. But in that caſe if the huſband levy a fine with 
proclamations it will bar the iſſue, and if five years paſs after his 
death without any entry or claim by the wife, her entry will 
be taken away and her right extinguiſhed, If land be given to 
the huſband and wife, and the heirs of the body of the huſband, 
and the huſband make a feoffment in fee, this is a diſcontinu- 
anse if he ſurvive his wife, but not otherwiſc. 
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By 11 H. 7. c. 20. If any woman having an eſtate in 
dower, or for life or tail, jointly with her huſband or wholly 
to herſelf or to her uſe, of the inheritance or purchaſe of the 
huſband, or given to the huſband or the wife in tail or for life, 
by any anceſtor of the huſband's or other perſon ſeiſed to the 
uſe of the huſband or his anceſtors, being ſole or with other 
after-taken huſband, diſcontinue, alien, releaſe or confirm 
with warranty, or by covin ſuffer a recovery, all ſuch recove- 
ries, diſcontinuances, &c. are void, and every perſon to 
- whom the intereſt ſhould belong after the death of the wo- 
man, may enter as if no diſcontinuance had been; and if 
ſuch huſband and wife make ſuch diſcontinuance the perſon 
to whom the manors, &c. ſhould belong after the death of the 
woman, may enter and hold according to ſuch title as he 
ſhould have had if the woman had been dead, and there had 
been no diſcontinuance, as againſt the huſband during his 
life, provided that the woman after the death of the huſband 
may re- enter. But if ſole when the diſcontinuance is made, 
ſhe ſhall be barred for ever, and the perſon to whom the in- 
tereſt belongs may enter. : 

If a huſband deviſe to his wife in tail, remainder to B. in 
fee, and the wife with a ſecond huſband levy a fine to J. S. 
the ſon by the ſecond huſband cannot enter; for though it is 
within the words, it is not within the intent of the act. 

It is within the act, though the gift by the huſband or his 
anceſtors, by which the wife takes, were made as well in 
conſideration of money paid by the feme or her father, as of 
the marriage. But it is otherwiſe if the land be ſettled by the 
anceſtor of the wife in- conſideration of the marriage, and of 
money paid by the huſband ; for it ſhall be intended, that her 
advancement was the principal cauſe of the gift. But if con- 
veyed by a ſtranger in conſideration of the wife's fortune paid 
by her father to the vendor, and other money paid by the ba- 
ron, it is within the act. 

If the iſſus in ſpecial tail, remainder to him in fee, levy a 
fine, and after his mother being tenant in tail within this act 
leaſe for three lives, (not warranted by 32 H. 8.) living the 
ſue, the conuſee may enter. But it the reverſion in fee had 
been in another, the conuſee could not enter, becauſe he 
would take only by eſtoppel z nor the heir becauſe he has con- 
cluded himſelf by the fine ; nor his iſſue who is likewiſe bar- 
red, But if the wife tenant in tail ſuffer a recovery, and the 
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iſſue in tail releaſe to the recoveror, the iſſue of that iſſue is 
not barred thereby. 

By 21 Jacq 1. c. 16. None ſhal! make an entry into land, 
but within twenty years after their right or title ſhall firſt de- 
ſcend or accrue to them, with the uſual ſaving for infants, 
feme coverts, &c. Therefore if the leflor of the plaintiff be 
not able to prove himſelf or his anceſtors to have been in poſ- 
ſeſhon within 20 years before the action brought, he ſhall be 
nonſuited. 

If a declaration in ejectment be delivered within 20 years, 
and a trial had, whereby there is leaſe, entry and ouſter con- 
feſſed; yet if the plaintiff being nonſuited in that action bring 
another after 20 years, that will not be proof of an entry, to 
bring it out of the ſtatute of limitations, for that muſt be an 
actual entry. 

Note ; the poſſeſſion of one joint · tenant or parcener is the 
poſſeſſion of another. So if the defendant were to prove that 
the ſiſter of the plaintiff had enjoyed the eſtate above 20 
years, and that he entered as heir to her; the court would 
not regard it, becauſe her poſſeſſion would be conſtrued to be 
by curteſy, and not to make a diſheriſon, but by licence to 
preſerve the poſſeſſion of the brother, and not to be within 
the intent of the ſtatute. But perhaps it would be within the 
ſtatute, if the brother had ever been in the actual poſſeſſion 
and ouſted by his ſiſter, for then her entry could not poſſibly 
be conſtrued to be to preſerve his poſſeſſion. 

In ejectment for mines, evidence of being lord of the ma- 
nor is not ſufficient, for it is neceſſary to ſhew an actual poſ- 
ſeſſion of the hereditament in queſtion ; and for the ſame 
reaſon a verdiCt in trover for lead dug out of the mine is no 
evidence, for trover may be brought on property without 
poſſcſſion. 

Where the plaintiff is deviſee of a term, he muſt prove the 
aſſent of the executor to the deviſe; to which purpoſe the caſe 
of Young and Holmes is worthy of notice; there the leſſee for 
years had deviſed his term to his executor for life, paying 504. 
to J. S. remainder to the leſſor of the plaintiff, the executor 
dying, his executrix entered; and on ejectment it was holden, 
firſt, that the executor took as executor and not as legatee, and 
therefore the remainder over not executed, and that it was in- 
cumbent on the remainder-man to prove a ſpecial aſſent thereto 
as to a legacy ; upon which the plaintiff proved payment of tho 
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80 l. and that was holden to be a ſufficient aſſent, and the 
plaintiff recovered. But where it is a freehold it is not neceſ- 
ſary to prove poſſeſſion, for the law caſts the frechold on the 
deviſee; and though the heir have entered before him and died, 
yet that will not bar his entry. 

The confeſſion of leaſe, entry and ouſter, is ſufficient in all 
caſes, except in the caſe of a fine * with proclamations, in 
which caſe it is neceſſary to prove an actual entry; and the 
lefſor of the plaintiff directing one to deliver a declaration to 
the tenant in. poſſeſſion will not amount to ſuch an entry; 
and by the 4 An. c. 16. /. 16. no claim or entry ſhall be of 
force to avoid a fine levied with proclamations, or ſhall be ſuf- 
ficient within the 21 Fac. 1. of limitations, unleſs the action 
be commenced within one year after making ſuch entry or 
claim. Note, the plaintiff mult not lay his demiſe antecedent 
to his entry. 

If A. enter on the premiſſes in B.'s name, but without any 
authority or command from B. but afterwards, and before 
the time when the demiſe is laid to be made. B. conſents to 


A. s entry, ſuch ſubſequent conſent is ſufficient. 

A fine having been levied, the leſſor of the plaintiff proved 
that at the gate of the houſe in queſtion he ſaid to the tenant 
he was heir of the houſe and land, and forbade him to pay more 
rent to the defendant; but he did not enter into the houſe 
when he made the demand, on which it was agreed that the 
claim at the gate was not ſufficient. Then it was proved that 
there was a court before the houſe, and which belonged to it, 
and that though the claim was at the gute, yet it was on the 
land, and not in the ſtreet ; and that was holden good with- 


out queſtion, 

If the plaintiff prove that A. was in the poſſeſſion of the pre- 
miſes in queſtion, and that his leſſor is heir to A. it is ſufficient 
Prima facie ;, for it ſhall be intended that A. had ſeiſin in fee, till 
the contrary appear. And if he prove that his leſſor or his 
anceſtors had poſſeſſion for 20 years without interruption ; till 
the defendant obtain poſſeſſion, it is a ſufficient title ; for by 21 
Fac. I. c. 16, twenty years poſſeſſion tolls the entry of the perſon 
having right, and conſequently though the very right be in the 
defendant, yet he cannot juſtify his ejecting the plaintiff, So if 
an cjectment be brought by a lord againſt a cottager, 20 years 


poſſeſlion is a good title; for if the poſſeſſion of the manor ſhould 
be 
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be a poſſeſſion of the cottage, the lord would have a better 
title to that than to any other part of his eſtate ; yet a diſtinc- 
tion has been taken and allowed by all the judges on a caſe 
reſerved by Lord Chief Baron Pengelly, that if a cottage is built 
in defiance of a lord, and quiet poſſeſſion has been had of it 
for 20 years, it is within the ſtatute: but if it were built at 
firſt by the lord's permiſſion, or any acknowledgement have 
been ſince made, (though it were 100 years fince) the ſtatute 
will not run againſt the lord, for the poſſeſſion of a tenant at 
will for ever ſo many years is no diſſeifin ; there mult be a 
tortious ouſter, and it is not to be preſumed a country fellow 
ſhould build in oppoſition to the lord, unleſs it be ſhewn, or 
conveyances are produced. 

Receipt for rent by a ſtranger is no evidence of poſſeſſion, ſo 
as to take it out of him in whom the right is, for it is no diſſei- 
ſin without the admiſſion of him who right has; not even 
though he make a leaſe to the tenant by indenture reſerving 


rent, unleſs he make an actual entry: So though the tenant 


declare he is in poſſeſſion for the ſtranger ; though it may be 
proper to be left to a jury, eſpecially if the ſtranger have any 
colour of title, 

The grantee of a rent charge, with power to enter and re- 
tain quouſque he be ſatisfied, has ſuch an eſtate that he may 
demiſe it to a plaintiff in ejectment. So may tenant by ele- 
git, but it will be neceſſary for him to prove the judgment, the 
clegit taken out upon it, and the inquiſition and return there- 
upon, by which the land in queſtion is aſſigned to lim; and 
if by that it appear, that more than a moiety was extended, 
he could not recover, for it would be ip/o facto void, and not 
need a judgment or audita querela to avoid it. 

So the conuſee of a ſtatute-merchant may bring ejectment, 
but then he muſt prove a copy of the ſtatute, and of the capias 


ſi laicus returned, and the extent alſo returned, and alſo the 


liberate returned; for though hy the return of the extent an 
intereſt be veſted in the conuſce, yet the actual poſſeſſion of 
the intereſt is by the /iberaze, 

An extent gives anly a poſſeſſion in law. So alfa it ſeems 
on an execution on a judgment in dower ; and therefore 
they will not enable a ſheriff to uſe force, which may be ne- 
ceſſary for the deliyery of an actual poſſeſſion. 
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The plaintiff made title under one who obtained judgment Sach. 245, 


by defaulc againſt the heir upon a bond of his anceſtor, and 
had taken out a general elegit againſt all the land of the heir. 
The defendant's title was likewiſe by judgment againſt the 
heir on a bond of his anceſtor, and it was upon a bill filed pre- 
cedent to the plaintiff's judgment, to which the heir pleaded 
riens per diſcent preter the land in queſtion, and thereupon he 
took a ſpecial judgment againſt the aſſets confeſſed (but this 
was ſubſequent to the plaintiff's judgment) and had an ex- 
tendi facias of the whole land, and was put in poſſeſſion by the 
ſheriff; and per Holt, this ſpecial judgment ſhall have relation 
to, and bind from the time of filing the original : but ſuch a 
general judgment as the plaintiff's will not operate by way of 
relation, but bind only from the time the judgment was given 
and thereupon the plaintiff was nonſuited, 

If the ejectment be brought for a rectory, the plaintiff ought 


1 Sid. 220. 


to prove his leſſor was admitted, inſtituted and inducted, and 


has read and ſubſcribed the 39 articles, and declared his aſſent 
and conſent to all things contained in the Book of Common 
Prayer, but he need not prove a title in the patron ; for inſti- 
tution and induction upon the preſentation of a ſtranger is ſuf- 
fcient to bar him who has right in an ejectment, and to put 
the rightful patron to his guare impedit, But preſentation 
onght to be proved, and inſtitution would not be of itſelf ſuf- 
ficient evidence of it, though it were recited in the letters of 
inſtitution, eſpecially if induction or poſſeſſion have not fol- 
lowed, But proof of a verbal preſentation is ſufficient ; how- 
ever that cannot be proved by the perſon who preſented, 45 
he ewere only grantee of the avoidance. But probably in ſuch 
caſe evidence of general reputation would be admitted, 

The demiſe muſt be laid after the title accrues, otherwiſe 
the plaintiff will be nonſuited ; but Lord FHardwicke inclined 
to think that, where an eſtate was ſettled to A. for life, re- 
mainder to his firſt and other ſons, a poſthumous ſon might 
iy the demiſe from the time of his father's death, and that 
me defendant would be eſtopped to ſay he was not born, by 
10 & 11 VJ. 3. c. 16, Note, Salk. 228. makes a Quere, 
Wcther this ſtatute extend to a devite, becauſe the words 
arc, „“ Where an eſtate by marriage or other ſettlement is 
amited,” but there ſeems no juſt ground for the doubt. 
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Eject ment of a leaſe 6 September 2 Fac. and that he was 
poſſeſſed till the defendant poftea, ſcilicet, 4 September 2 Tac, 
ejected him; after verdict for the plaintiff it was moved in 
arreſt of judgment, but the declaration was holden to be 
good, for when the declaration is, that he was poſſeſſed, vir- 
tute dimiſſionis, quouſque poflea, ſcilicet, 4 September 2 Fac. 
he was ejected; thoſe words ſcilicet 4 September 2 Jac. are 
impoſſible and repugnant, therefore muſt be rejected. 

N. B. This caſe was cited in 1 Sid. 8. and the difference 
taken at the bar, and there it appeared on the plaintiff's own 
ſhewing, that he entcred before the leaſe commenced, and 
therefore was a diſſeiſor; but here that he entered by force of 
the leaſe : However, Sir O. B. Ch. J. ſaid he thought there 
was no reafon for the judgment: Yet I am ſtrongly inclined 
to think that in theſe days the courts would in ſupport of the 
action hold the caſe of Adams and Gosſe to be good law. 

In ejectment the plaintiff declared upon a leaſe dated 1 Feb, 
1742, to hold from the 8th of January before ; that afterwards, 
viz. 28th January 1752, the defendants ejected him. It was 
inſiſted for the defendants, that the ejectment was laid to be 
before the plaintiff's title under the leaſe, which was not made 
till the 1ſt, of February, and 1 Sid. 8. was cited; but it was 
holden that the day of the ejectment being laid under a viz. 
was ſurpluſage, and that afterward; ſhould relate to the time 
of making the leaſe, and then all would be well enough, and 
the plaintiff had a verdict, 

The leaſe declared upon was from the 25th of March 1765, 
for ſeven years. The plaintiff proved that J. S. was ſeiſed ; 
and that by indenture in 1763, he demiſed the premiſſes in 
queſtion to D. for ſeven years, to commence at Midſummer 
1763, and that in 1764 D. aſſigned the reſidue of the term 
then unexpired to Carruthers, It was inſiſted for the defen- 
dant, that though in ejectment the leaſe is fictitious, yet the 
plaintiff muſt declare on ſuch a leaſe as ſuits with the title of 
his leflor ; here if he recover at all, he muſt recover a term 
which is of two years longer duration than his title, and 2 Lev. 
140. Brownl. 133. were cited. But per Lord Mansfield, there 
is nothing in the objection, for if the leſſor have a title, though 
but for a weck, he ought to recover; for the true queſtion in 
an ejectment is, who has the poſſeſſory right. Suppoſe a per- 
ſon has an intereſt for three years only, and ſhould make a 
teaſe for five years, it would be good for the three years. 

If 
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If there be ſeveral leſſors, and you lay in the declaration 
guod dimiſerunt, you muſt ſhew in them ſuch a title that they 
might demiſe the whole; and therefore if any of the leſſors 
have not a legal intereſt in the whole premiſſes, he cannot in 
law be ſaid to demiſe them, for it is only his confirmation 
where he is not concerned in intereſt : So if the plaintiff were 
to declare upon a leaſe made by A. and B. and it were to ap- 
pear on the trial, that 4. was tenant for life, remainder to B. 
in fee, it would be bad: So if A. and B. were tenants in com- 
mon ; but it would be otherwiſe if they were jointenants, and 
the reaſon of the difference is, that tenants in common are 
in of ſeveral titles, and therefore the freehold is ſeveral, and 
conſequently each of them cannot demiſe the whole : But 
jointenants are ſeifed per my et per tout, and therefore each 
may be ſaid to demiſe the whole; and coparceners ſtand upon 
the ſame foundation. Therefore there ought to be a differ- 
ent count on the demiſe of each tenant in common, or they 
may join in a leaſe to a third perſon, and that leſſee make a 
leaſe to try the title, 

If the plaintiff make title in the leſſor as lord of a manor, 
who has right by forfeiture of a copyhold, he ought to prove 
that his leſſor is lord, and the defendant a copyholder, and that 
he committed a forfeiture, but the preſentment of the for- 
feiture need not be proved, nor the entry or ſeizure of the 
lord for the forfeiture, 

If a copyholder without licence make a leaſe for one year, 
or with licence make a leaſe for many years, and the leſſee be 
ejected, he ſhall not ſue in the lord's court by plaint, but ſhall 
have an ejectment at common law, becauſe he has got a cuſ- 
tomary eſtate by copy, but a warrantable eſtate by the rules of 
the common law. 

Note; If the copyholders of a manor belonging to a biſhop- 
rick, during the vacancy of the ſee commit a forfeiture by cut- 
ting timber, the ſucceeding biſhop may bring ejectment. If 
an ejectment be brought againſt the leſſee for years of a copy- 
holder (relying upon the leaſe as a forfeiture) the plaintiff muſt 
prove an actual admittance of the copyholder; and it will not 
be ſufficient to prove the father admitted, and that it deſcend- 
ed to the defendant's leſſor as ſon and heir, and that he had 
paid quit-rents z for a copyholder cannot make a leaſe except 
to try a title before admittance ; for nothing veſts in lim be- 
| tore 
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fore admittance and an actual entry; and therefore if aſter 
admittance he were to ſurrender without making an actual 
entry, the ſurrender would be void. And note; till admit. 
tance of ſurrenderee the copyhold remains in the ſurrenderor, 
and if he die his heir may bring ejectment. 

Note; Admittance of tenant for life is admittance of him 
in remainder, ſo as to make his furrender good. | 

Copyholds are not within the ſtatute againſt fraudulent con- 
veyances, and therefore if the plaintiff claim under a volun- 
tary conveyance, thotgh the defendant claim under a ſubſe. 
quent purchaſe for a valuable conſideration, yet the plaintiff 
ſhall recover. 

The recital of the will in the copy of the admittance is good 
evidence of the deviſe againſt the lord or any other ſtranger 
But if the ſuit be between the heir of the copyholder and the 
deviſee, the will itſelf ought to be produced. 

A man makes a mortgage for years to A. who without the 
mortgagor's joining aſſigns to B. who aſligns to C. C. may 
bring ejectment againſt the mortgagor, ſor upon executing 
the deed of mortgage, the mortgagor by the covenant to enjoy 
till default of payment is tenant at will, and the aſſignment 
of the mortgagee could only make kim tenant at ſufferancæ. 

But it has been ſaid, that it would be otherwiſe if the mort- 
gagor were to die, and his heir enter, and then the mortgagee 
make an aſſignment without entry, or the heir of the mort- 
gagor joining; for the entry of ſuch heir would be tortious, 
and conſequently the mortgagee would be out of poſſeſſion, 
and his aſſignment void. 

If the plaintiff make title under an aſſignment of a term by 
an adminiſtrator, if he cannot produce the letters of admini- 
ſtration, the book of the eccleſiaſtical court where the order 
was entered for granting them is evidence; or a copy of the 
book will be ſufficient ; but the adminiſtrator ſhall not be per- 
mitted to give ſuch book or copy in evidence, until ke have 
proved the adminiſtration under the ſeal of the court loſt. 

If a man bring an ejectment for 100 acres, and make a title 
to 40, he ſhall recover pro tanto, and as to the other the de- 
ſendant ſhall be found not guilty. So if an ejectment be 
brought for a houfe, and the proof be that part of the houſe 
only is erected on the plaintiff's land by incroachment: So if 


tbe plaintiF make a title but to a moicty of that for which ke 
brings 


. 
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brings his ejectment, if it be by bill he ſhall recover; and fo 
is the determination in Pracebridge's caſe : But Plauden in the 
report of that cafe ſays, he found great fault with himſelf af- 
terwards in forgetting to ſpeak to that point; for he ſays the 
regiſter makes a difference between the demand of an entirety 
and of a moiety : that entireties are firſt to be demanded in a 
writ, and that if a man were to bring a writ of entry ſur diſ- 
ſeiſin for one acre, and the tenant plead ne diſſciſa pas, and the 
jury find that he had a right to a moiety, and was diſſeiſed of 
that, and that the tenant had good title to the other moiety, 
he ſhould recover nothing, becauſe he might have another 
form of a writ for the moiety z but, ſays he, if it were found 
that he was difſeiſed de dimidio dict. acr et nient plus, then he 
{hould have judgment for that, for that is ſeveral, and it ap- 
peared probable to him that the ſuit ſhould abate for the whole 
in this caſe upon a bill, as it would upon an original writ, if 
exception had been taken to it. 

But this defect, even in the caſe of a writ, is now aided af- 


ter verdict, by 18 El. 


tog 


It has been ſaid, if a man bring ejectment for one acre of 3 Lev. 334. 
land in D. and S. and the whole lies in D. he ſhall recover: . 


But if an ejectment be of the tenth part of a meſſuage in the 
pariſhes of B. and C. and it appear on evidence that the whole 
meſſuage lay in the pariſh of B. the declaration being preciſe- 
ly of the tenth part of an entire thing, the evidence will not 
maintain it. | 

Ejectment will not lie of 20 acres of arable and paſture with- 
out ſhewing how much of each: nor will it lie of a cloſe of 
meadow called Partridge's Lees, containing 10 acres more or 
leſs, becauſe the certainty of acres ought to appear in the de- 
claration z nor will it lie for a cloſe containing three acres, 
without aſccrtaining whether arable, meadow, or paſture. 

If one tenant in common bring an ejectment againſt ano- 
ther, there is no occaſion to prove an actual entry and ouſter, 
for that is confeſſed by the rule: And if the fact be that there 
has been no actual ouſter, the defendant ought to apply to the 
court not to compel him to confeſs, or to permit him to do it 
ſpecially ; which they will do, where it is only matter of ac- 
count, and the only ouſter is by pernancy of the profits, with- 
out an actual obſtruction of the other to occupy. 

I Note ; 
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— 1 2 Note; Receiving the whole profits is no ejectment. So the 

Ca K. B. 63). Ievying a fine of the whole land. So the not conſenting to 
have the rents raiſed. 

Smi'h and Man, Though the defendant confeſs leaſe, entry and ouſter, yet 


"th 
1 ja Tr. 21 G. 2. op * 
he may deny that he is in poſſeſſion of the premiſſes for which 


on a cale referv- 


| 
-y — gh & the plaintiff goes, and put the Plaintiff upon proving it; and 
1 /1 if he cannot, he will be nonſuited. 
l * 4 Ibid. And in caſe the landlord have been made defendant inſtead 
\ {hag of his tenants, the plaintiff muſt prove the tenants in poſſeſ. 
| ſion, for the defendant does not, by entering into the rule, 
13 confeſs himſelf to be landlord of any premiſes, but of ſuch as 
th Don ex 1 were in the poſſeſſion of ſuch tenants. However, it has been 
3 'G.2. ſaid, that if chere be but one defendant as tenant in poſſeſſion, 
| K. b. at Sitting. the plaintiff need not prove him in poſſeſſion, becauſe if he 
15 be not, why did he enter into the rule? 
is 1 If the defendant prove a title out of the leſſor, it is ſuſſicient 
| though he have no title himſelf ; but he ought to prove a ſub- 
J ſiſting title out of the leſſor; for producing an ancient leaſe 
| 9 for 1000 years will not be ſufficient, unleſs he likewiſe prove 
! poſſeſhon under ſuch leaſe within twenty years. 
is _— * Lind= But in an ejectment brought by a ſecond mortgagee againſt 
N VC mortgagor, he ſhall not give in evidence the title of the 
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firſt mortgagee in bar of the ſecond, becauſe he is barred to 
aver contrary to his own act that he had nothing in the land 
when he took upon him to convey by the ſecond mortgage. 


— I by > 


- 
* 7 
3633 „ 


i ; Wi'fon and Wi. 80 if the defendant produce a mortgage deed, where the 
j the'by, An. intereſt has not been paid, and the mortgagee never entered, it 
| in Kent, per 


Holt, Ch. J. will not be ſuſhcient to defeat the leſſor who claims under the 
mortgagor, becauſe it will be preſumed that the money was 
paid at the day, and conſequently that it is no ſubſiſting title; 
but if the defendant prove intereſt paid upon ſuch mortgage 
after the time of redemption, and within twenty years, it will 
be ſufficient to nonſuit the plaintiff, 

On the argument of the caſe of Lade, Bart. v. Holford & al. 

Eaſt. 3 G. 3. B. R. £4. Mangſield declared that he and many 

of the judges had reſolved never to ſuffer a plaintiff in eject- 

ment to be nonſuited by a term ſtanding out in his own truſ- 

tee, or a ſatisfi-d term ſet up by a mortgagor againſt a mort- 

gagce, but direct the jury to preſume it ſurrendered. 

Farmer ex dem. The defendant produced a mortgage for years by deed frem 


Eari v. Rogers the plaintiff's anceſtor, upon which was an indorſement in he: 
i verba, 
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verba, © Received of Mrs. M. O. 500 J. on the within re- 
« cited mortgage, and all intereſt due to this day; and I do 
« hereby releaſe to the ſaid M. O. and diſcharge * mort - 
« gaged premiſſes from the ſaid term of 5oo years.” On a 
caſe reſerved the court held, 1. That theſe words amounted 
to a ſurrender of the term. 2. That ſuch ſurrender might be 
by note in writing, by the ſtatute of ſrauds. 3. That a note 
in writing was not required to be ſtamped. But though a 
ſurrender or an aſſignment of a term may be made by note in 
writing without ſtamps, yet if it be made by deed under ſeal, 
it muſt be ſtamped. 

By 21 H. 8. c. 15. A termor may enter immediately after 
the habere facias ſeiſinam on a common recovery, and give his 
term in evidence upon an ejectment brought againſt him; but 
if the defendant be a ſtranger to the term, he is not within 
the beneſit of the ſtatute, ſo as to give the term of a third per- 
ſon in evidence to falſify the recuvery againſt himſelf, or thoſe 
under whom he claims. 

Where the leſſor of the plainciff is an infant, or reſides 
abroad, the court will upon motion ſtay proceedings till a real 
leſſee is named, or ſecurity given for payment of the coſts, 

The court will always ſtay proceedings upon a ſecond eject- 
ment till the coſts of the firſt are paid, though it were brought 
in a different court. So where an ejectment was brought on 
the demiſe of huſband and wife, in which they were nonſuit- 
ed, after the huſband's death the wife bringing a freſh ejeQ- 
ment, the court ſtayed proceedings till the coſts of the former 
nonſuit were paid. 

If an ejectment be brought in order to try the validity of a 
will, and a parcel of land is inſerted in the declaration to which 
the plaintiff has an undoubted right (as copyhold land where 
there is no ſurrender to the uſe of the will,) and the defendant 
not obſerving it confeſſes leaſe, entry, and ouſter for the 
whole, the plaintiff ſhall not on this account be excuſed from 
the coſts, but the court will give the defendant leave to retract 
his confeſſion as to this parcel. 

As in this action more frequently than in any other the le- 
gitimacy of the parties comes in queſtion, it may be proper in 
this place to take notice, that it is the practice to admit 
evidence of what the parties have been heard to ſay as to their 
being or not being married; and with reaſon, for the pre- 
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ſumption ariſing from their cohabitation, is either ſtrengthen. 
ed or weakened by ſuch declarations, which are not to be 
given in evidence directly, but may be aſſigned by the witneſ. 
ſes as a reaſon for their belief. 

In M. y and May, which was tried in K. B. at bar upon an 
iſſue directed out of chancery, the preamble of an act of par- 
liament reciting that the plaintiff's father was not married, 
and to the truth of which he was proved to have been ſworn, 
was given in evidence, yet upon proof of a conſtant cohabita- 
tion, and his owning her upon all other occaſions to be his 
wife, the plaintiff obtained a verdict. 

But on an appeal againſt' an order of removal, where the 
ſeſſions ſtated that J. H. the father of the pauper ſwore that 
he had travelled with H. A. for ſeven years, and during all that 


time they cohabited as man and wife: That ſhe had the pau- 


per and two other children by him born in Swinford pariſh : 
and that they were reputed man and wife, and continued fo 
till the woman's death, but that they never were married; the 
court held, that as all this caſe was diſcloſed on the ſole evi- 
dence of the father, however difficult it might be to admit his 
evidence to baſtardize a reputed legitimate child, yet as all de- 
pended on the father's teſtimony, the whole mult be taken to- 
gether, and then it appeared that he never was married ; and 
conſequently the child being a baſtard was ſettled at Swinferd. 
And the court ſaid there was no cobur to ſay the father was 
{wearing to diſcharge himſelf ; for if the child were legitimate, 
he was bound to keep it by 43 Eliz. and if a baſtard, he muſt 
indemnify the pariſh by 18 Eliz. 

The old rule of the preſumption of law, that the huſband 
continuing within the four ſeas, and being alive at the child's 
birth, the child could not be a baſtard, is exploded. 

Where a woman is ſeparated from her huſband by a divorce 
a menſu et thoro, the children ſhe has during the ſeparation are 
baſtards, for the court will intend a due obedience to the ſen- 
tence unleſs the contrary be ſhewn ; but if baron and feme, 
without ſentence, part and live ſeparate, the children ſhall be 
taken to be legitimate, and ſo deemed till the contrary be 
proved, for acceſs ſhall be intended. But if a ſpecial verdict 
finds the man had no acceſs, it is a baſtard, and ſo was the 
opinion of my Lord Hale in the caſe of Dickins v. Cillins, S. P. 
171. 3 Geo. 1. between the pariſſies of &. Andrew's and S.. 
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The wife gave evidence that the defendant (upon whom an 
order of baſtardy in this caſe was made) had carnal knowledge 
of her body about Arguft 1732, and ſeveral times ſince, and 
was the father of the child, which was born in 1733. 
That her huſband had no acceſs to her from May 173 1.———- 
Other witneſſes proved the huſband to be within ſeven miles 
of her all the time. The queſtion was, Whether the wiſe 
were a competent witneſs to baſtardize the child, And per 
guriam, ſuch facts as cannot in their nature be proved by any 
other perſon, muſt be proved by the wife; as here the act of 
incontinence, which lay in the wife's own knowledge : but 
ſhe ought not to be permitted to prove the want of acceſs, 
which might be notorious to the whole neighbourhood. 

Note; The want of acceſs in that caſe tended to diſcharge 
her huſband from the maintenance of the child, as it proved 
the child to be the baſtard of another man; but after her huſ- 
band's death ſhe might be a witneſs to prove the child a baſ- 
tard as well as the father, who was admitted for that purpoſe 
in the caſe before, between the pariſh of &. Peter's in Nor- 
ceſter and the pariſh of Old Stvinferd. ; 

In Pendril and Pendrii, Hil. 5 G. 2. Lord Raymond would 
not ſuffer the wife's declaration, that ſhe ſhould not know her 
huſband by fight, &c. to be given in evidence, till after ſhe 
had been produced on the other fide; the fact of the mar- 
riaze not being diſputed, but only the legitimacy, 

In the ſame caſe the Ch. Juſt. admitted evidence to be given 
of the mother's being a woman of ill fame. 

The declarations of the wife without oath were properly 
rejected in that caſe, becauſe they were not the beſt evidence, 
The huſband was dead, and ſhe might be examined. Stra. 
ſays, that the C. J. would not allow the wiſe's declarations 
to be given in evidence, till ſhe had been called, and denied 
them on croſs examination, — After that they were evidence to 
impeach her credit. The reaſon here given, viz. © becauſe 
* the fact of the marriage was not diſputed, but only the legi- 
* timacy,” is not mentioned in Strange. The C. J. in di- 
recting the jury ſaid, that the old notion of the preſumption 
mfra quatuor maria was exploded, that the evidence to over- 
turn this preſumption need not be ſo ſtrong as was inſiſted 
ypon by the plaintiff's counſel, That the evidence was the 
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ſame in this as in all other caſes, a probable evidence was 
ſufficient, and it was not neceſſary to prove acceſs impoſſible 
between them. The jury found that the plaintiff was a baſ- 
tard without going from the bar, upon which the C. J. com- 
mended the verdict. 

In Lomax and Helmden the marriage being proved, and 
evidence given of the huſband's being frequently in Londen 
where the mother lived, ſo that acceſs muſt be preſumed, 
the defendants were admitted to give evidence of his inability 
from a bad habit of body; but their evidence going only to 
an improbability, and not to an impoſſibility, it was thought 
not ſuſſicient, and the plaintift had a verdict. 


In Jones and Boro, the defendant, by way of anticipation to 
the evidence the plaintiff was about to give, moved the court 
that the plaintiff ought not to be allowed to give evidence 
of the marriage of Sir Robert Carr to J. S. under which he 
claimed, becauſe there was a ſentence in the arches in a cauſe 
brought agaiaſt her cauſa jaFitationis maritagii, that there was 
no marriage between them, but that they were free one of 
another; and upon debate the court were all of opinion, that 
this ſentence, whilſt unrepealed, was concluſive againſt all 
matters precedent. | 

By 26 Ges. 2. c. 33. If any perſon ſhall ſolemnize matri- 
mony in any other place than a church, or publick chapel, 
(unleſs by ſpecial licence from the archbiſhop of Canterbury) 
or without publication of banns, or licence in a church or 
chapel, the marriage ſhall be void. This act does not ex- 
tend to marriages ſolemnized in Scatland, or in parts beyond 
the ſeas ; nor to marriages amongſt Quakers or Jews, where 
both parties are ſuch. 

And by the ſame act, all marriages ſolemnized by licence, 
where either of the parties not being a widower or widow, is 
under the age of twenty-one years, which ſhall be had with- 
out the conſent of the father or guardian of ſuch party, ſhall 
be abſolutely void. 

The appellant and reſpondent, both Engliſb ſubjects, and the 
appellant being under age, ran away without the conſent of her 


guardian, and were married in Scet/and; and on a ſuit brought 
in 
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in the ſpiritual court to annul the marriage, it was holden 
that the marriage was good. 

This act d&th not take away the evidence of preſumption 
from cohabitation. But if the evidence be clear that the mar- 
riage was not celebrated according to the requiſitions of the 
act, it is totally void, and no declaratory ſentence in the ec- 
cleſiaſtical court is neceſſary. 

By the ſame act all marriages ſhall be ſolemnized in the pre- 
ſence of two or more credible witnefles, beſides the miniſter 
who ſhall celebrate the ſame, and ſhall be entered in the re- 
giſter; in which entry ſhall be expreſſed whether the marriage 
were celebrated by banns or licence, and ſigned by the mini- 
ſter and the parties married, and atreſted by two witneſſes. 

The ſeſſions ſtated in a caſe reſerved by them, thar the entry 
made in the regiſter was not ſubſcribed by the miniſter and two 
witneſſes, Per curiam,—In a ſuit of jactitation of marriage in 
the ſpiritual court, whilſt the parties are alive, they are put 
to prove all ceremonies : But in all other caſes, proof by witneſ- 
ſes who ſaw the marriage, is prima facie ſufficient z and who- 
ever would impeach it, muſt ſhew wherein it is irregular. In 
the preſent caſe the marriage appears by the witneſſes, and 
the regiſter, to have been by banns and therefore there is no 
colour for any objeCtion ; for the entry of the regiſter is not 
of the eſſence of the marriage. 

It is not preciſely ſettled what length of time ſhall be allow- 
ed for a woman to go after her huſband's death. Tr. 18 E. 1. 
Rot. 13, becauſe a feme went eleven months after the death 
of the huſband, it was reſolved the iſſue was not legitimate, 
being born peſt ultimum tempus mulieribus pariends conflututum. 
But in Alſep and Bzwrrell, where the huſband died 23d of 
March and the child was born the 5th of January ; upon proof 
of the mother having been hardly dealt with, forced to lie in 
ſtreets, Sc. and upon an examination of phyficians, the court 
held the child might be legitimate. 

Mie; the rule gued nm gſt figſtum aliquem poſt mortem facere 
b:s/tardum holds place only in the caſe of baſtard ge and mu- 
lier puiſne. But if H. marry a woman, and that woman 
marry again, living H. the laſt marriage is void v ithout any 
divorce, and the jury thall try the {act which proves it not a 
marriage, 
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N. B. By 16 & 17 Car, 2. c. 8. No execution ſhall be 
ſtayed by writ of error after verdict and judgment thereupon, 
unleſs the plaintiff in error became bound to tHe defendant to 
pay the damages and coſts in caſe the judgment be affirmed, 
or the plaintiff diſcontinue or be nonſuited, and a writ ſhall 
iſſue in ſuch caſe to enquire of the meſne profits and damages 
by any waſte. 


CHAPTER AM. 
Of the Writ of Right. 


B* the 32 H. 8. c. 2. No perſon ſhall have a writ of right 
of the poſſeſſion of his anceſtor, but within threeſcore 
years, nor of his own but within thirty years. 
A claim or entry to prevent the ſtatute muſt be upon the 
land, unleſs there ſhall be ſome ſpecial reaſon to the contrary. 
Note; The poſſeſſion of one jointenant is the poſſeſſion of 
another, ſo far as to prevent the ſtatute, | 


CHAPTER IV, 
Of the Writ of Formedon. 


Y 21 Jac. I. c. 16. All writs of formedon ſhall be ſued 
within 20 years next after the title or cauſe of action firſt 
deſcended, or fallen, with a proviſo that if the perſon entitled 
to ſuch writ be, at the time of the ſaid writ firſt deſcended or 
fallen, within 21 years, feme covert, &c. then ſuch perſon and 
his heirs may, notwithſtanding the ſaid 20 years be expired, 
bring his action, ſo as it be within ten years, &c. 
If the tenant plead that A. ne done pas, it is not ſufficient for 


the demandant to prove the gift by another: So if the demand- 
3 | ant 
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ant count of a gift in frank-marriage, a gift with a remainder 
in fee is not ſufficient evidence. 

In a formedon in diſcender the demandant muſt make him- 
ſelf heir to him who was laſt ſeiſed by force of the intail ; but 
he need not mention an anceſtor who happened to be inherit- 
able, but never was actually ſeiſed by force of the intail. 

In a formedon in reverter the demandant need not alledge 
that all the iſſue inheritable are dead, but it is ſufficient to ſay 
the donee is dead without ifſue ; for he is a ſtranger to the pe- 
digree: But he muſt not omit any of his own anceſtors who 
were ſeiſed of the reverſion. 

In a formedon in reverter the taking the profits muſt be al- 
ledged both in donor and donee : So in a formedon in remain- 
der, if a fee-ſimple be demanded ; but if an eſtate tail only be 
demanded (as in a formedon in diſcender) it is ſufficient to al- 
ledge explees in the donee only. 

In a formedon in diſcender by huſband and wife in right of 
the wife, the diſcent muſt be made to the wife alone ; but in 
a formedon in reverter it may be laid either to the wife, or to 
the huſband and wife. 

The defendant pleading never tenant of the freehold, in 
abatement, the plaintiff refuſed to accept the plea 3 but upon 
motion the plea was ordered to be received, for it cannot be 
pleaded otherwiſe than in abatement. 


CHAPEL SF. 
Of the Writ of Dower. 


AMAG Es in dower are given by the ſtatute of Mer- 
| ton, c. I. but it extends only to lands whereof the huſ- 
band died ſeiſed ; and therefore if the jury do not find that he 
died ſeiſed, judgment for damages will be reverſed ; they muſt 
find too of what eſtate he died ſeiſed, viz. An eſtate in fee or 
in tail; for if the huſband alien, and take back an eſtate for 
ute, the wife ſhall recover dower, but no damages. 
If the jury find the huſband died ſeiſed, they muſt find the 
time when, the annual value of the land, damages on account 
of 
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of the detention and coſts ; but if they find the huſband wx; 
ſeiſed but did not die ſo, then no coſts or damages, but only the 
value of the land; for damages are given by the ſtatute of Mr. 
ton only where the huſband died ſeiſed, and the ſtatute of Glu. 
cefter gives colts only where the plaintiff recovers damages. 
The reaſon why the jury are to find the value of the land in 
caſe the huſband died ſeiſed, is that the court may give damage; 
purſuant to the ſtatute of Merton, from the death of the huſ. 
band to the time of the judgment. And if the heir ſell to 7, 
S. and the widow recover her dower againſt him, he muſt pay 
the whole meſne profits from the death of the huſband, though 
he have not himſelf been half the time in poſſeſſion ; She is 
intitled by the ſtatute and can recover only againſt the tenant, 
Though the ſtatute ſay only that fhe ſhall recover damages 
to the time of the judgment, yet if ſhe obtain judgment by 
default, upon a writ of enquiry the jury may give her dama- 
ges to the time of the inquiſition, unleſs ſhe were in poſſeſ- 


ſion before by virtue of an execution awarded upon the judg- 


ment by default. The jury may affeſs damages beyond the 
revenue, for ſhe may have ſuſtained more. 

Damages mult be after demand of dower, for the heir is not 
bound to aſſign till demanded. But unleſs the heir plead tout 
jours priſi, he ſhall not take advantage of the widow's laches 
in not demanding her dower; and though he plead tout temps 
priſt, yet ſhe ſhall recover damages from the teſte of the ori- 
ginal to the execution of the writ of entry; but if the heir al- 
ſign dower, and the wiſe accept thereof, ſhe loſes her damages. 

Upon a trial at bar the iſſue was, if there were a demand of 
dower, to intitle the plaintiff to damages, ſhe proved an ac- 
tual demand of the heir who was an infant, and the court 
held that dower was demandable of the heir, though he was 
under the age of 14, and that the not aſſigning of dower, 
though the infant did not refuſe to do it, but was prevented 
by his guardian, was a refuſal in law ſufficient to intitle the 


' plaintiff to damages. 


Detinue of charters of the ſame land is a good plea in delay 
of dower, and if ſhe deny the detainer, and that be found 
againſt her, ſhe ſhall loſe her dower. 

He that pleads detainment of charters ought to alledge what, 
and likewiſe plead that he has been always ready to render 
dower, and yet is, if the defendant would deliver the charters; 


therefore it cannot be pleaded after impalance, 1 
e 
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Relative to Trials at Niſi Prius. 


The tenant pleaded that the demandant defained certain 
charters, &c: and if ſhe will render, &c. then ready to render 
dower, c. the demandant produced the deed, and prayed 
dower, and the deed was read, ſo that the court perceived it 
was the ſame deed; by which the demandant recovered. 

But if a wife be with child, the heir for the time being 
cannot plead detinue of charters, for the may keep them for 
the infant. 

If the defendant plead ne ungues ſeiſie que d:2ver, ſhe may give 
in evidence a releaſe to her huſband, or a ſurrender to him by 
one who was ſeiſed as jointenant with him. So if the demand 
be of an advowſon or rent charge, ſhe may give a grant of the 
rent or advowſon in evidence, and that her huſband died the 
day before payment or preſentment, 

Father tenant for life, remainder to his ſon in tail, remain- 
der to the father in fee, father and ſon were hanged out of 
the ſame cart for felony, The father's widow brought a writ 
of dower, and upon the ifſue ne ungques ſciſe, upon proving by 
witneſſes that the father moved his feet after the death of the 
ſon, ſhe recovered. | 


Br. Dower, 8. 


2 R. A. 676. 


C. 10. 


If the tenant plead ne ungues accouple in loial matrimonie, it 


ſhall not be tried by a jury, but a writ ſhall iſſue to the biſhop 
to certify it. | 

The defendants having pleaded ne unguet accouple, the plain- 
tiff replied a ſentence of the eccleſiaſtical court in a cauſe of di- 
vorce brought by Sir V. W. againſt her, charging that ſhe was 
his wife, and had committed adultery with F. R. to which ſhe 
pleaded, that ſhe was the lawful wife of the ſaid 7. R. and not 
of the ſaid Sir V. V. and that afterwards J. R. died, and the 
cauſe coming on to be heard, the judge did declare that the 
plaintiff had been the wife, and was then the widow of the 
faid J. R. and prayed judgment whether the defendants were 
not eſtopped to plead ne unques accoruple, The court held it no 
eſtoppel, as the biſhop's certificate in an action between the 
plaintiff and other defendants would have been. 

If iſſue be taken upon the life or death of the baron, it ſhall 
not be tried by a jury, but by the court, and a day ſhall be 
given to the parties to produce their witneſſes, and preſump- 
tive evidence will be ſufficient z but guære, whether if it be 
found againſt the tenant, it will be peremptory, or whether 
he ſhall not plead to the right of dower. 
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By 16 & 17 Car, 2. c. 8. Execution ſhall not be ſtaid by 
writ of error upon any judgment after verdict, unleſs the —— 
tiff become bound to pay damages and coſts in caſe the judg. 
ment be affirmed, or the plaintiff diſcontinue, or be nonfuit. 
ed; and a writ ſhall iſſue to enquire of meſne profits and da. 
mages by waſte done after the firſt judgment. 

Note; If the judgment be affirmed in dom. proc. and cofts 
given, the defendant may bring an action on the recognizance 
for ſuch coſts, without ſuing out a writ of enquiry, 


CHATTER VL 


Of Waſte. 


Y the ſtatute of Glauegſter, the plaintiff in an action of 
waſte is to recover the thing waſted, and treble damag:s. 

If a leaſe be made excepting the wood and timber, an ac- 
tion of waſte will not lie againſt the leſſee for cutting it down, 
becauſe not demiſed. 

If a termor aſſign his term except the trees, and after the 
trees are cut down, waſte will lie againſt the aſſignee, for the 
exception was void; but if tenant for life make a leaſe for 
years, he may except the trees, becauſe he {till remains tenant 
and is chargeable in waſte. 

The plaintiff declared that being ſciſed in fee of a farm call- 
ed Strede's farm, he leaſed the ſaid farm to the defendant for 
99 years, and that the defendant did waſte in the farm, to 
wit, in cutting down 200 oaks in a cloſe called W's cloſe, 
parcel of the ſaid farm; and on demurrer it was holden cer- 
tain enough, for the declaration follows the leaſe, and the 
waſte is aſſigned in a particular place alledged to be parcel of 
the demiſed premiſes. 

If the defendant plead mul waſte fait, and iſſue is taken there- 
upon, the plaintiff muſt prove his title as laid in the declara- 
tion, for it is not admitted by the plea, The plaintiff muſt like- 
wiſe prove the kind of waſte laid in his declaration; and there- 
fore if he alledge waſte in cutting trees, and the jury find that 
he ſtubbed them and did not cut them, it is variance. 

| Where- 
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Wherever the plaintiff is to recover per viſum juratorum, Co. L. 158. 

there ought to be fix of the jury that have had the view; 
therefore it ſeems a good exception for the defendant at the 
trial, that there are not ſix viewers appear. 

The defendant, upon the general iſſue nul waſte fait, may Co. L. 283. 
cive in evidence any thing which proves it no waſte; as that 
it was by tempeſt, Cc. but not that it was for repairs, or that 
the plaintiff gave him leave to cut, or that he had repaired be- 
fore the action brought. Neither will it be any defence that 2 lat. 145. 
a ſtranger did it, for if the plaintiff ſhould not have his action 
of waite, he would be without remedy; and the defendant 
may bring treſpaſs againſt the ſtranger, and recover his da- 
mages. But it would be a good plea to ſay that the plaintiff 30 H. 4. 2. b. 
himſelf did it. | 

If waſte be aſſigned in three houſes, two gardens, &c. the Cr. Cu. 414- 
jury ought to find damages ſeverally for every of them, for if 
it be but of ſmall value for any of them, the court will not 
adjudge it waſte as to that part; but if the jury give entire 
damages, it ſhall not be intended that there were petit damages 
in any, and therefore the verdict will be good. 

If the plaintiff have judgment by nihil dicit, and a writ of Wiach. 5. 
enquiry iſſue, the jury ſhall enquire of the damages, but not 
of the place waſted, for that is confeſſed. But after a recovery Co-L. 355, 
by default there goes out a writ to enquire de val facto, et 
gud vaſtum predi A. (the defendant) fecit, ſo as the defen- 
dant may give evidence, and the jury find that no waſte was 
done, or if they find damages only to a ſmall ſum, the plain- Bi, wage, 70. 
!. RS tif ſhall not have judgment. 


CHAPTER TW 
Of Writs of Aſſize. 


RITS of aſſize are of two ſorts, novel difſeiſin and 
mort de anceſter ; the firſt proceſs is an original out of 
chancery direded to the ſheriff, commanding him to return a 
Jury, who are called recognitors of the aſſize; they are to be 
taken in K. B. or C. B. for the county in which they ſit, and 


tor all others in their proper counties, but to be adjourned for 
di(fi- 


121 


Salk, 82, 23. 


Co. L. 355. 
2 Lev. 120. 


Co. L. 47. 


Dy. 84. 
Cr. J. 335. 


Webb's caſe, 


$ Co. 49+ 


* Lev. 103. 


2 Lev, 120. 


3 


An Iniroduftion to the Law 


difficulty into C. B. The tenant is to appear and plead in- 
ſtantly (unleſs the court will allow him an imparlance) on the 
ſame day the writ is returnable, for the demandant is to count 
immediately; and therefore if he be not ready he ſhall be non- 
ſuited, but he may bring a new aſſize. And note; If the de. 
fendant plead in abatement, he muſt plead over in bar at the 
ſame time; and if there be ſeveral defendants, and any of 
them do not appear the firſt day, it ſhall be taken by default 
againſt them. 

Though the aſſize be awarded by default, yet the tenant 
may give evidence, and the jurors find for him, but he cannot 
plead in abatement or bar of the aſſize, nor challenge. 

An aſſize of vel diſſeiſiu muſt be founded upon a ſeiſin in 
him who brings the writ and therefore this writ is rarely uſed 
now-a-days for any thing beſide the recovery of an office, [t 
will lie as well for an office for life as in fee, though the ſta- 
tute of Weſtminſter 2. c. 25. mentions only offices in fee, but 
that ſtatute is made in affirmance of the common law, The 
ſtatute with the reading upon it in 2 nf, and Viner's Abr. tit, 
A xe (A. 2.) is worth conſulting, but it being a ſuit not much 
in uſe, I ſhall not tranſcribe their learning. 

The plaint need not be ſo certain (where it is for land) as 
in other writs, becauſe the judgment is to recover per viſum re. 
cognitorum, therefore if it be ſo certain that the recognitors 
may put the demandant into poſſeſhon, it is ſufficient, But 
the plaintiff muſt prove his title preciſely as laid. 

If the aſſize be brought for an ancient office, the demandant 
need not ſhew what fee or profit is belonging to it, for it ſhall 
be intended there is ſome ; but for an office newly created he 
muſt ſhew what fee or profit is granted for the execution of 
it, for no aſlize lies for an office without fee or profit. 

An aſſize of novel difſei/in muſt be founded on an actual ſei- 
ſin: And therefore in an aſſize for the office of ſerjeant at 
mace of the Houſe of Commons, where to prove the ſeilin, he 

proved that he went to the houſe and demanded his place, but 
received no fees, but that in an action on the caſe for this dif 
turbance he recovered 300 J. damage; it was holden not to 
be ſufficient proof of ſeiſin, and the plaintiff was nonſuited. 
But in a new aſſize, the plaintiff giving in evidence, that one 


committed by the houſe to the defendant, compounded with 
2 | the 
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the plaintiff for the fees (though the defendant was in poſſeſ- 
Gon both before and after) it was holden to be a good ſeiſin: 
It was alſo proved that the plaintiff in the lobby laid his 
hands upon the mace then in the defendant's hands, and 
would have taken it, but the defendant hindered him; and 
this was holden good evidence of ſeiſin and diſſeiſin, and the 
demandant had a verdict. 

In an aſſize for eſtovers to a houſe, upon iſſue nul tert, nul 
diſciſn, the defendant may give in evidence, that the houſe is 
fallen down. $0 in an aſſize for land, he may upon the gene- 
ral iſſue give in evidence a leaſe of the land made to him 


before the diſſeiſin, but not a releaſe after. 


CHAPTER VII.. 
Of Quare Impedit. 


A PUARE IMPEDIT is a poſſeſſory action, for 
which reaſon the plaintiff muſt ſhew an actual ſeiſin, 
which in general muſt be by alledging a preſentation in him- 
ſelf, or in ſome perſon under whom be claims ; though there 
may be caſes in which that is not neceſſary, as where a man 
recovers in a writ of right of advowſon, and has execution. 
So where it is a new created advowſon to which there has 
been no preſentment. And where a preſentation is neceſſary 
to be ſhewn, that of a grantee of the next avoidance, or of a 
tenant at will, is a ſufficient title for the patron in fee to have 
this writ, However, this defect of not ſetting out a preſent- 
ment will be aided by a verdict, where it was neceſſary for 
the plaintiff to prove it in order to prove the iſſue; for it is 
not a defect of title, but a title defectively ſet out. 

By Weſtminſter 2. c. 5. If a ſtranger uſurp upon an infant 
clatming by deſcent, or upon tenant for life, by the curteſy, 
in dower, in tail, or upon tenant for years by demiſe of the 
anceſtor, the heir ſhall not be put to his writ of right, but on 
the next avoidance may preſent, or if he be diſturbed bring his 
quare 1pedit, in which he mult lay the laſt preſentation in his 

anceſtor, 
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anceſtor, and ſkip' over the uſurpation, for by the ſtatute that 
is to be counted as none to this purpoſe ; but if one uſurp on 
an infant heir who comes of age within fix months; if the 
heir remove not the incumbent by ſuit, he is out of the ta. 
tute. The infant in ſuch caſe cannot grant the advowſon, 
becauſe he has but a right; for in this point the ſtatute has 
made no change, but has left the poſſeſſion with the uſurper, 
only has given the uſurpee a readier action. 

By the 7 An. c. 18. It is enacted, That no uſurpation upon 
any avoidance in any church, c. ſhall diſplace the eitate or 
intereſt of any perſon, but he may preſent, or maintain his 
guare impedit upon the next or any other avoidance (if dif- 
turbed) notwithſtanding ſuch uſurpation. And if coparceners, 
jointenants or tenants in common, make partition to preſent 
by turns, each ſhall be adjudged to be ſciſed of his ſeparate 
part to preſent in his turn. 

If the iſſue be found for the plaintiff, the jury are to enquire, 
firſt, whether the church be full; ſecondly, upon whoſe pre- 

ſentment; thirdly, how long fince it was void; fourthly, the 
yearly value ; which being found, damages are to be given 
according to Weſtmin. 2. c. 5. before which no damages were 
allowed; but by that ſtatute, if fix months paſs by the diſ- 
turbance of any, ſo that the biſhop do confer to the church, 
and the very patron loſeth his preſentation for that time, 


damages ſhall be awarded to two years value of the church, 


and if fix months be not paſſed, but the preſentment be de- 


; raigned within the ſaid time, then damages ſhall be awarded 


to the half year's value of the church, 

Note; The plaintiff ſhall recover no damages where the 
church remains void, and if the jury tax damages, a remiltitur 
de damnis muſt be entered. The damages are to be recovered 
againſt the diſturber, and therefore if the incumbent counter- 
plead the title of the plaintiff as well as the patron, the plain- 
tiff ſhall recover the value as- well againſt him as againſt the 
patron. But no damages ſhall be recovered againſt the bi- 
ſhop, where he claims only as ordinary. The king 1s not 
within the ſtatute, becauſe by his prerogative he cannot loſe 
his preſentation. 

By Weſtminſter 2. c. 30. The judge of N Prius has power 
to give judgment immediately; yet if he do not, upon the re- 
turn 
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turn of the pofea judgment may be given by the court to which 
the return is made, 

If a retainer as chaplain to a perſon of quality be neceſſary 
to be proved, evidence of a copy of the retainer entered in the 
court of faculties is not good, but the oath of any perſon who 
has ſcen the retainer under the hand and ſeal of the perſon of 
quality, is good, 

If the ordinary be not named, he may preſent by lapſe, if 
the ſix months incur pendente brevi ; but being named he cannot 
take advantage of any lapſe ; and as he is bound, fo the me- 
tropolitan and the king are bound, 

The rule, that when the biſhop is named in the guare im- 
þedit, he ſhall not preſent by lapſe, is to be underſtood with 
ſome reſtriction, i. e. that there has been an actual diſturb- 
ance before the action brought, for elſe the biſhop thall not 
be ouſted of his right of preſentation by lapſe. 

The courſe to ſtop ſtrangers from preſenting pendente brevi, 
is to ſuc a ne admittas to the biſhop, and if the biſhop then ad- 
mit the clerk of any other hanging the ſuit, and the plaintiff 
recover, he ſhall have a g. incumbravit, and thereby remove 
ſuch perſon ſo admitted, and put him to his q impedit. But 


if he ſue not a ne admittas, if the incumbent of a ſtranger 


come in by good title pendente brevi, he ſhall bar him in a fi. 
fa. and ſhall hold it, and therefore, if the jury find the church 
full by the preſentment of a ſtranger, a writ ſhall not be 
awarded to remove the incumbent without a /i. fa. firſt ſued 
Out. 

By the 21 H. g. c. 13. f 9+ If any perſon having one be- 
neſice with cure of ſouls, of the yearly value of 8 J. accept 
and take any other with cure of ſouls, and be inſtituted and 
inducted in poſſeſſion of the ſame, the firſt benefice ſhall be 
adjudged to be void. 

By the inſtitution to the ſecond benefice, the firſt js void by 
the eccleſiaſtical law, and therefore the patron may take no- 
tice and preſ-nt, yet no lapſe will incur without notice until 
ſix months after induction, and that only in caſes within the 
ſtatute. 

By 13 El. c. 12. No title to preſent by lapſe ſhall accrue 
upon any deprivation, but after ſix months after notice of ſuch 
deprivation given by the ordinary to the patron. The law is 
the ſame upon a reſignation : but in caſe of death no notice 
s neceſſary, 
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Note; The computation is to be according to the calendar 
and not the lunar months, and the day the church became 
void is to be taken into account, 

Where the inſtitution takes no notice of whoſe preſenta. 
tion, it has been ſaid that the party may give evidence of ge- 
neral reputation; for a preſentation may be by parol, and 
what commences by parol may be tranſmitted to poſterity by 
parol, and that creates a reputation; yet as it. is a ſingle fact 
which is not che ſubject of notoriety, ſuch evidence ſeems to 
be mere hcariay; and it differs from the cafe of proving a 
marriage, for there the reputation ariſes from the cohabita- 
tion; ſo of the retainer of a chaplain, from his acting as 

ſuch ; ſo of filiation, &c, 

By 12 Ann. c. 14. Papiſts are diſabled to preſent to any be- 
nefice, and the right of preſtntation is given to the univerſi- 
ties; and the ſtatute enacts, that where any que impedit is 
brought either by or againſt the univerſity, the court may 
upon motion make a rule, requiring ſatisfaction upon the oath 
of ſuch patron and his clerk (who ſhall conteſt. the right of 
the univerſity) by examination in open court, or by commiſ- 
ſion, or by affidavit, in order to diſcover any ſecret truſt or 
fraud relating to the preſentation in queſtion ; and if it ap- 
pear that the patron is a truſtee, he ſhall diſcover for whom, 
and the court may order the ce//ui que truſt to appear and 
make the declaration, Cc. 

By 3 H. 7. c. 10. If the defendant bring a writ of error, 
and judgment be affirmed, the plaintiff ſhall recover his coſts 
and damages for his wrongful delay, 

By virtue of this ſtatute, the court of king's bench have, up- 
on a writ of error, awarded damages according to the value 
of the church found by the verdict : But as the real damages 
which the plaintiff ſuſtains, is only the being kept out of the 
half year's value, the legal intereſt on that ſeems to be all he 


15 entitled to, 
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PAR 


Containing ONE BOOK, 


Of Actions founded upon Contracts. 


INTRODUCTION, 


UTUAL commerce and intercourſe is of the very 

eſſence of ſociety; but if there were no method of 
compelling the faithleſs to keep their engagements, ſelf-inte- 
reſt is ſo prevalent, that very few would be adhered to, and 
conſequently very few made. Thus the chief advantage of 
ſocicty would entirely fail, unleſs its laws were ſo framed as 
to bind its members to a ſtrict performance of their contracts, 
by compelling them to make an adequate ſatisfaction for the 


breach of them. 


Hence ſprings a new ſet of actions very different from 
thoſe treated of in the firſt part of this work, and they are ac- 
tions founded upon contract : Such are aCtions of 


1. Account. 

2. Aſſumpſit. 

3. Covenant. * 
4. Debt. 5 


rd v. Flitt, 
il. 26 & 27 
Car. 2. B.R. 


Com. 272. 


Hub. 36. 


2 R. A. 683. 
F. 1 Browal. 24. 


Cr, Car. 116. 
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CHAPTER I. 


Of Actions of Account, 


＋ H E action of account is of late years but rarely uſed, 
therefore I ſhall ſay very little upon it. At common 
law it lay only againſt a guardian in ſocage, bailiff or receiver, 
and in favour of trade between merchants. The 1 3 Ed. 3. 
c. 23+ gave it to the executors of a merchant ; the 25 Ed. 3, 
c. 5. to the executors of executors, and 31 Ed. 3. c. 11. to ad- 
miniſtrators. And now by the 3 & 4 Ann. c. 16. it may be 
brought againſt the executors and adminiſtrators of every 
guardian, bailiff and receiver, and by one jointenant, tenant 
in common, his executors and adminiſtrators againſt the 
other, as bailiff for receiving more than his ſhare, and againſt 
their executors and adminiſtrators. 

If the plaintiff in his declaration ſay not by whoſe hands, if 
the defendant demur ſpecially he will have judgment; for if it 
were by the hands of the plaintiff, the defendant may wage 
his law, aliter if it were by another's hands.—It ſeems this 
muſt be underſtood of caſes where the defendant is charged 
as receiver only; for if he be charged as bailiff, it is not ne- 
ceſſary to ſhew by whoſe hands. 

In account againſt one as receiver by the hands of J. a re- 
ceipt by his hands ought to be proved. But if he prove that 
A. directed the defendant to borrow of another to pay the 
plaintiff, and that the defendant borrowed the money accord- 
ingly, that is ſufhcient. 

If the defendant plead ne unques receiver, he cannot give a 
releaſe in evidence, neither can he give in evidence bailment 
to deliver to B. and that he has delivered accordingly : for 
though this ſpecial matter prove he is not accountable, yet as 
upon the delivery he was accountable conditionally, (viz. if 
he did not deliver over) it does not prove the plea ; but if the 
defendant plead he accounted before R. and V. evidence that 
he accounted before R. only is ſufficient, becauſe the account 
is the ſubſtance. 

In the action of account there are two judgments ; the firſt 


is quod computet, after which the court aibgns auditors, before 
whom 
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whom nothing ſhall be allowed as a good diſcharge, which 
might have been pleaded to the action. 

If the defendant plead any matter in diſcharge before the 
auditors, which is denied by the plaintiff, ſo that the parties 
are at iſſue, the auditors mult certify the record to the court, 
who will thereupon award a ve. fa. to try itz and if on ſuch 
trial the plaintiff make default, he ſhall be nonſuited, but af- 
ter that he may bring a /ci. fa. upon the firlt judgment. 

Note; The defendant cannot in this action pay money into 
court, as he may in aſſumpſit, 


CRAFPISA MN 


Of Aſſumpſit. 


F all actions founded upon contract, none is in more 

general uſe than the action of aſſumpfit, which is found- 
ed upon a contract either expreſſed or implied by law, and 
gives the party damages in proportion to the loſs he has ſuſ- 
tained by the violation of the contract. 

There are two ſorts of afſiumpfit. Firſt, a general indebita- 
tus aſſumpſit. Secondly, a ſpecial afſumpſit. 

Indebitatus afſumpſit will not lie where the debt is due by 
ſpecialty, for in ſuch caſe the ſpecialty ought to be declared 
upon; therefore it is always neceſſary in this action to ſhew 
for what cauſe the debt grew due ; and in caſe it be not ſhew- 
ed, it will be ſuſſicient reaſon to arreſt judgment, or to reverſe 
it upon a writ of error. 

The general cauſes for which this action may be brought, 
are either, firſt, for money lent. Secondly, for money laid 
out and expended. "Thirdly, for money had and received to 
the plaintiff's uſe. Fourthly, for a ſum certain (viz. 10/.) 
for goods ſold and delivered. Fifthly, for goods fold quantum 
valebant. Sixthly, for a ſum certain for work and labour. 
Seventhly, a quantum meruit for work and labour. Eighthly, 
on an account ſtated, 
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1 King, And the plaintiff's proof ought to tally with ſome of the 
5 537. counts in the declaration, and therefore if in an action for 
| work and labour and money lent, the evidence were that there 
had been mutual dealings between the parties, and that they 
had come to an account, and that the defendant upon the ba- 
lance was indebted to the plaintiff, (ex. gr. 5/.) and had pro- 
miſed to pay, the plaintiff ought to be nonſuited, unleſs there 

were likewiſe a count upon an inſemul computaſſet. 
Note till within theſe few years it was a general received 
notion, that on a count upon an inſmul computaſſet, the plain- 
2. v. tiff was obliged to prove the exact ſum laid: but this idea is 

pencer, B. R. 1 
Eaſt, 8G, 3. now exploded, and the plaintiff may now recover part of the 
| ſum laid on this count, as well as on any other. 

Gardner v. So in an action on a policy of inſurance, though the plaintiff 
gl. 4 G.. declare for a total loſs, he may recover for a partial loſs only; 


c 
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. 


. 


| Hil. 33 G. 2. 
4 though this ſeems to have been holden otherwiſe formerly. 
5 1 Show 215. In aſumpſit upon an account ſtated, proof that the defend- 


ant and the plaintiff's wife reckoned that the defendant had 
borrowed at one time 4os. at another time 40s. and at an- 
other time 4/. and that this came to 8 J. and that he promiſed 
to pay it, is good evidence. And yet in ſuch caſe no con- 
feſſion of the wife's would be allowed to be given in evidence 
againſt the huſband, 

Upon an indebitatus aſſumpſit againſt ſeveral, a joint debt or 
contract muſt be proved; for it is different in contracts from 
what it 1s in torts, which are ſeveral, and in which one alone 
may be found guilty. 

There muſt be either an expreſs or implied promiſe to 
found this action upon. 

2 — A private act of parliament gave power to commiſſioners to 

5 G. 3, divide common fields, and to make ſuch orders and regula- 
tions as they ſhould think fit; they awarded that all proprie- 
tors of land allotted to them which had been ploughed or 
manured, ſince any corn had been reaped, ſhould pay to the 
perſon who had manured or ploughed it, 45. an acre. Ge- 
neral indeb. afſumpſit lies for this. 

— — An action was brought by an apothecary againſt the over- 

5 n. ſeers of a pariſh for the cure of a pauper, who boarded with 

* her ſon out of the pariſh, under an agreement made with = 
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by the defendant Turner, who as the only acting overſeer 
of the pariſh, The pauper was ſuddenly taken ill, and her 
ſon called in the plaintiff who had attended her for four 
months, and cured her. After the cure Turner was applied 
to, and promiſed to pay the plaintiff's bill. It was held that 
though there was no precedent requeſt from the overſeers, 
yet the promiſe was good, notwithſtanding the ſtatute of 
frauds; for overſeers are under a moral obligation to provide 
for the poor. 2dly, That as Turner was the only acting over- 
ſeer, the other was bound by his promiſe. 

If the defendant be under an obligation from ties of natural 
juſtice, it implies a debt, and gives this remedy founded upon 
equity, quaſi ex contractu; as ſuppoſe a recovery on a policy on 
a ſhip preſumed loft, which afterward appears to be ſafe, But 
in guet for goods ſold, if the evidence be that the defend- 
ant has agreed with the plaintiff's ſervant to pay him half 
price, which the ſervant is to have to his own uſe, this will 
not maintain the action, for here ariſes no contract to the 
plaintiff; he might as well bring afſinipſt againſt one who 
iteals his goods. But where a factor to one beyond fea buys 
or ſells goods for the perſon to whom he is factor, an action 
will lie againſt or for him in his own name; for the credit 
will be preſumed to be given to him in the firſt caſe, and in 
the laſt the promiſe will be preſumed to be made to him, and 
the rather fo, as it is ſo much for the benefit of trade. 

However, a factor's ſale does by the general rule of law 
create a contract between the owner and buyer, and therefore 
if a factor fell for payment at a ſuture day, if the owner give 
notice to the buyer to pay him and not the factor, the buyer 
would not be jullified in afterwards paying the factor. Yet 
perhaps under ſome particular circumſtances this rule may not 
take place: As where the factor ſells the goods at his own 
riſque z (i. e. is anſwerable to the owner for the price, though 
it be never paid) for in ſuch caſe he is the debtor to the owner, 
and not the buyer. 

The defendant was nurſe to the plaintiff's inte/ate, and when 
he died went off with the money he had about him; and per 
Parker Ch. Juſt. an action will well lie for money had and 
received to the plaintiſf's uſe z for (he ſaid) he would preſurne 
a ſubſequent agreement to make x contract of it; aud the 
bringing the action is an admiſſion of ſuch conlent.— And he 


aid, he knew but of two caſes where the plaintiff had uot ſuch 
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election, the one was in caſe of money won at play, and the 
other in caſe of money paid by a bankrupt (though on valu- 
able conſideration) after the act of bankruptcy committed; 
in either of which caſes the action mv? be trover, for you can- 
not confirm the act in part, and impeach it for the reſt. And 
Lord Hardwicke (mentioning this caſe) ſaid he always fo held 
it, and had nonſuited many plaintiffs in actions of aun 
under ſuch circumſtances, 

. Kitchis and However, where goods were ſold under an execution after 

* yen an act of bankruptcy committed, the aſſignees recovered the 

4 C. B. 21 0. 3. money for which they were ſold, in an action for money had 


and received, after ſolemn argument. 
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— The defendant levied money by ſeizing and ſelling the plain- 
Eaſt, 13 G.z tiff goods, on a juſtice's warrant founded on a conviQtion 
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which conviction was afterwards quaſhed; and it was holden 
that an action for money had and received then lay for the 
clear money produced by the ſale of the goods, 
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Stra. 406. On a contract for ſtock, the party who has the difference in 
a his hands, is receiver of ſo much to the otaer's uſe. 
f ; Str. 407- Where money is paid, and the thing contracted for not de- 
| | livered, it is money received to his uſe. 
[ Simpſon and In aſſumpſit for money received to the plaintiff's uſe, proof 


— at Ro. that a lamb of his was driven to London, and ſold there by the 
defendant, will be ſufficient, unleſs it appear to have been ſto- 
len, for then trover would be the only proper action. 

Str. 1027. Aſſumpſit will not lie for money had and received, where the 
defendant has entered into articles to account, for then the 
plaintiff has a remedy of an higher nature. 

Salk, 22 lf a ſheriff levy money upon a f. fa. the plaintiff or his exe- 
cutors may have indebitatus aſſumpfit for ſo much money re- 
ccived to his uſe, 

oa. Str. 69, 70 A. paid B. 1001, for a bill of exchange on a banker, who 

| broke before it could be tendered, and he was allowed to recover 
back the money in an action for money received to his uſe. 
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Campden and So for a legacy, where the executor owned it lay ready for | 

2 Ke, the plaintiff whenever he would call for it. 

, — J. Micd, Where a man pays money on a miſtake in an account, or 
AIK. ZZ. : 


Tomkins and Where one pays money under or by a mere deceit, he may 
bring indebitatus afſumpfit for the money : but where one 
knowingly pays money upon an illegal conſideration, he is 
particeps criminis, and there is no reaſon he ſhould have his mo- 
ney again, for he parted with it freely, and volenti non fit wy 
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In ſuch caſe melior eff conditio defendentis , not becauſe the 
defendant is more favoured, but becauſe the plaintiff muſt draw 
his juſtice from pure fountains. Therefore though if A. agree 
to give B. money for doing an illegal act, as if a wager be 
made on a boxing match, B cannot (though he do the act) 
recover the money by an action; yet if the money be paid, A. 
cannot recover it back again. 

So if a debt contracted during infancy be paid, or if money 
be paid which was fairly won at play : But where the plain- 
tiff has paid money on a conſideration not performed, (ex. gr. 
of transferring ſtock at a day certain) he may either affirm 
the agreement by a ſpecial action on the caſe for the non- per- 
formance, or diſaſſirm it by reaſom of the fraud, and bring an 
action for money had and received; in which caſe the jury 
ought to make the price of the ſtock at the time it ſhould 
have been delivered, the meaſure of the damages. However, 
he could not in ſuch action recover more than the money he 
had paid. The law would be the ſame though the condition 
were illegal, for not being performed, the defendant is under 
an obligation from ties of natural juſtice, to repay the mo- 
ney: Therefore where A. gave a cuſtom houſe officer money 
to run goods, the goods being ſeized, A. recovered his mo- 
ney back again. 

Where the plaintiff having pawned plate to the defendant 
for 20. at the end of three years came to redeem it, and the 
defendant inſiſting to have 10/. for intereſt, the plaintiff ten- 
dered 41, being more than legal intereſt, which the defendant 
refuſing, and inſiſting on the 10/7. the plaintiff paid it and had 
his goods, and brought his action for the ſurplus beyond legal 
intereſt ; on a caſe made, the court held that the action well 
lay, for that it was a payment by compulſion ; the plaintiff 
might have ſuch an immediate want of his goods, that an ac- 
tion of trover would not do his buſineſs, and the rule volenti 
non fit injuria holds only where the party had his freedom of 
exerciſing his will. In the caſe of Tomkins and Bernet, the party 
has not paid more than was rea!ly lent, therefore had no equity 
to have his money repaid, though the bond which he gave for 
it had been avoided by another obligor pleading the ſtatute of 
uſury : But if a perſon under the influence of his creditor pay 
more than legal intereſt, he may recover it back; for the de- 


ſendant is under a moral tie to return its 
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The plaintiff's brother being a bankrupt, an agent for one 
of the creditors told her that for money his client would ſign 
the certificate : She gave 404. the certificate was ſigned ; ſhe 
brought afſumpſit, and recovered. 

A. took out adminiſtration to B. and appointed J. S. lis at. 
torney, who received money and paid it to the adminiſtrator; 
afterwards a will appearing, the executor brought an indebitatu 
aſſumpfit againſt the attorney; and it was holden by Treuer 
Ch. Juſt. at Guildball, that the authority being void, it was a 
receipt for ſo much money for the uſe of the plaintiff on an 
implied contract, for which indebitatus afſumpſet well lies. 

Where money is paid in purſuance of a void authority, in 
debitatus afſumpſit will lie, as where Sir Richard Newdigate wa 
decreed by the high commiſſion court in James the Seconds 
time, to pay arrears to Davy, whom he had removed from a 


donative. 
But where a man receives money for another under a pre- 


tence of right, (ex. gr. for tithe) the court will not ſuffer the 
principal's right to be tried in ſuch an action againſt the col- 
lector, if the defendant can ſhew the leaſt colour of right in 
his principal : As (in the caſe put) by having been for ſome 
time in poſſeſſion, 

A. as agent of V. received money for quit-rents due to If, 
and gave a receipt for it as ſuch ; Then an action for money 
had and received was brought againſt A. to try Vi's right to 
the quit- rents; and it was holden that che action would not 
lie againſt him, but ought to have been brought againſt J. 
But if A. had had notice not to pay it over to V. becauſe i 
was not due, and then he had paid it over, the action would 
have lain againſt him. 

In afſump/it for money had and received to the uſe of tic 
plaintiff, proof that the defendant was a married man, and pre 
tending to be ſingle had married the plaintiff, and made a leak 
of her land and received the rent, would be ſufficient to mau 
tain the action. For though the defendant not having a right 
to receive, the tenants were not diſcharged by his receipt, j* 
the recovery in this action will diſcharge them. 

The caſe of Dutton and Poole is very remarkable to ſhew ho- 
far the law goes in giving this action to the party intereſt 
There the plaintiff declared, that his wife's father being ſeiles 
of land now deſcended to the defendant, and being about to 7 


down 1000 J. worth of timber for his daughter's portion, 
defendail 
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defendant promiſed the father, in conſideration that he would 
forbear to ſell the timber, that he would pay the plaintiff the 
daughter 1000l. After verdict for the plaintiff upon non aſ= 
ſumpſit, it was moved in arreſt of judgment that the action 
would not lic for the daughter, but ought to have been brought 
by the executors of the father, But the court ſaid it might have 
been another caſe, if the money had been to be paid to a ſtran- 
ger, but it is a kind of debt to the child to be provided for, and 
therefore affirmed the judgment. Yet in the caſe of Pine and 
Marrit where the ſon promiſed the father, that in conſideration 
that he would ſurrender a copyhold to him, that he would pay 
a certain ſum to his ſiſter, for which ſhe brought the action, 
it was holden that it would lie for none but the father; and 
the reaſon given is, that where the party to whom the promiſe 
is to be performed, is not concerned in the meritorious cauſe 
of it, he cannot bring the action. And therefore where the 
plaintiff declared, that whereas P. was indebted to the plain- 
tiff and defendants in two ſeveral ſums of money, and that a 
ſtranger was indebted to P., the defendants, in conſideration 
that P. would permit them to ſue the ſtranger in his name, 
promiſed to pay the ſum P. owed the plaintiff, and alledged 
that P. permitted, and they recovered ; aſter verdict ſor the 
plaintiff judgment was arreſted, becauſe the plaintiff was a 
mere ſtranger to the conſideration ; but a caſe being then cited 
of a promiſe made to a phyſician, that if he did ſuch a cure he 
would give ſuch a ſum of money to himſelf, and another to his 
daughter, in which it was reſolved the daughter might bring 
an aſſumpfit for the money, the court agreed to it, and ſaid the 
nearneſs of the relation gave the daughter the benefit of the 
conſideration performed by her father. 

And perhaps in theſe days the other caſes would receive a 
different determination, as the courts have been more liberal 
than formerly in extending the benefit of this action. 

As this action may be brought upon an implied promiſe, it 
will be proper to ſee how far and in what caſes a huſband is 
liable on his wife's contracts; and the reaſon why a huſband 
ſhall pay debts contracted by his wife, is upon the credit the 
law gives her by implication in reſpect of cohabitation, and is 
like credit given to a ſervant, and therefore where they part 
by conſent, and an allowance is made her, it is preſumed 
that ſhe is truſted on her own credit, and her huſband is. diſ- 

charged; 
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ficient if it be where the parties lived, viz. in this caſe at Ch. 


ton and Prentice, M. 18 G. 2. B. R. is very ſtrong : The de- 
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charged; therefore where the plaintiff, who was an apothe. 
cary, ſued the defendant who lived in Chichefter for phyſick 
adminiſtered to his wife in London, who had been parted by 
conſent for five years, and on ſeparation articled to allow her 
201. per annum, which he accordingly did, and it appeared 
that the plaintiff did not know her to be a feme covert at the 
time when the medicines were given; per Holt, if huſband 
and wife part by conſent, and the huſband ſecure her an al. 
lowance, it is in conſideration that he ſhall not be charged 
any more by her, and a perſonal knowledge is not neceflary, 
ſo it be publicly known, and ſuch public notification need 
not be at London, where the debt was contracted, but it is ſuf- 
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cheſter ; but if the debt were contracted in ſo ſhort a time af- 
ter the agreement, as that it could not be known at Lond, 
the huſband would be liable. 

But if the huſband turn away the wife, he ſends credit with 
her for reaſonable expences; to which purpoſe the caſe of BA. 


fendant and his wife lodged at the plaintiff's houſe, who was 
a millener, during which time ſhe furniſhed the wife with 
many things, without the privity or conſent of her huſband, 
which however he paid for, but forbade the plaintiff to truſt 
his wife any more : About twelve months after the defendant 
turned his wife out of doors, who went to the plaintiff, and 
was by her furniſhed with apparel ſuitable to her degree ; and 
for this debt the plaintiff brought the action, and had a verdict; 
and upon motion for a new trial it was denied; for when 2 
man turns away his wife, he gives her a general credit, and 
the prohibition is gone and ſuperſeded. But if the wife elope 
from her huſband, he ſhall not be liable though the tradeſman 
who truſts her has no notice of the elopement,—It is ſuff- 
cient for the huſband to give general notice that tradeſmen, 
c. ſhould not truſt his wife. Though the huſband and witc 
cohabit, yet he may forbid any particular tradeſman to truſt 
her, and ſuch prohibition to the tradeſman's ſervant is ſufficient. 
Where an ordinary working man married a woman of the 
like condition, and after cohabitation for ſome time left her, 
and during his abſence the wife worked; an action being 
brought for her diet, Lord Ch. Juſt. Heilt held, that the mo- 
ney ſhe earned ſhould go to keep her. 
| 12 
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In an action for meat found and provided for the defend- 
ant, Lord Raymond held that the plaintiff could not give evi- 
dence of meat found for the defendant's wife who lived ſepa- 


rate from him, but the plaintiff agreeing not to bring another 


action, he left it to the jury. 
But where the plaintiff declared that the defendant was in- 


debted for meat, &c. found by the plaintiff at the defendant's 
requeſt ; and on evidence it appeared to be found for the de- 
fendant's wife at his requeſt in his abſence; upon a caſe re- 
ſerved it was holden, that a delivery to the wife at the huſ- 
band's requeſt, is in law a delivery to the huſband ; though it 
was ſaid that it would be wrong in the caſe of a third perſon. 

Before I quit this point it may be neceſſary to obſerve, that 
even cohabitation is only evidence of an aſſent of the huſ- 
band, and therefore in a ſpecial verdict the jury ought to find 
the aſſent, and not the cohabitation, So they ought to find 
the goods neceſſary and convenient for the huſband's eſtate as 
well as degree, for a high degree may have a low eſtate. 

The plex of ne unques accouple in lyal matrimonie, is good 
only in dower and appeal; and if pleaded to an action on the 
caſe for a debt contracted by the wife, on demurrer the plain- 
till will have judgment. 

Having ſeen how far the huſband is liable to pay the wife's 
debts, it may not be improper to ſhew how far he may be be- 
nefited by her contracts, and he is intitled to whatever ſhe 
earns during the coverture, and therefore he alone muſt bring 
aſumpſit for work and labour done by his wife, the promiſe 
in law being made to him; but if there be an expreſs promiſe 
to her they may join. 

Where a woman married a ſecond huſband, living the firſt, 
and the ſecond not privy. As to what ſhe acquires by her 
labour during cohabitation, the ſecond huſband will be enti- 
tled to it, as ſhe will be eſteemed a ſervant to him. 

In an action for wages earned by the wife, Lee Ch. Juſt. re- 
fuſed to let the wife's confeſſion of a receipt of 200. be given 
in evidence, | 

Caſe upon four ſeveral promiſes, one of which was upon a pro- 
miſſory note, to which the defendant demurred, and the plain- 
tiff had judgment; to the other three counts he pleaded nn 
oſumpſt ; at the trial the plaintiff would have reſted his caſe 
upon the count for money lent, and offered the note in evi- 

dence ; 
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dence; but Eyre Ch. Juſt. would not allow it, becauſe that 
would be to charge the defendant twice for the ſame note; 
the plaintiff then would have given evidence of goods ſold and 
delivered, which was likewiſc refuſed, it appearing that the 
note was given for the ſame goods. 

However, in common caſes upon aſſumgſit for money lent, 
the plaintiff may give a promiſſory note from the defendant in 
evidence, for the 3 & 4 Ann. c. g. which enables the plain- 
tiff to declare upon the note, is only a concurrent remedy, 

Aſſimpſit upon a note of hand, dated the roth of September, 
payable two months after date, the memorandum was gene- 
ral of Michaclmas term; and upon objection taken that the 
ſuit was commenced before the cauſe of action accrued, the 
plaintiff was nonſuited ; /ed guere, for in Proger's caſe, 2 
Sid. 432. on a trial at bar, where the declaration in eject- 
ment laid the leaſe to be dated after the firſt day of Michaelmas 
term, and the declaration was of the ſame term, it was 
holden to be matter of evidence when the bill was filed, for 
if the bill was in fact filed after the day of the ſuppoſed leaſe, 
all is well. So in D#/on and Bell, 2 Lev. 176, in trover, the 
converſion was laid to be on the firſt day of Zafter term, and 
the declaration was of the ſame term; verdict for the plain- 
tiff and motion in arreſt of judgment; but upon making it 
appear that the bill was filed, and declaration delivered after 
the firſt day of the term, judgment was entered without any 
amendment, for though the declaration being general relates 
to the firſt day of the term, yet the bill being filed at a day after, 
all relates to the filing of the bill by the courſe of the court. 
So in Tatlow or Caſtle v. Bateman, 3 Lev. 13. upon like mo- 
tion in trover the court ſaid, it was well enough if the bill 
were filed after the cauſe of action accrued, for no action can 
be depending, nor declaration delivered, until the defendant be 
in cuſtodia mareſc. and that is never till bill filed, and it was 
referred to the ſecondary to examine when the bill was filed. 
Yet in Venables and Daffe, in an action for a malicious proſe- 
cution, where the day of acquittal was laid to be after Michael 
mas term began, and the memorandum was general of Michael- 
mas term z on motion the judgment was arreſted ; but there it 
was not ſhewed that the bill was filed after the firſt day of the 
term, | 
In trover the declaration was of Eaſſer term, which began 


8th April, the demand was the gth April, but the plaintiff prov- 
ing 
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ing that the writ was not taken out till 24 May, he obtained 
a verdict ; and on a caſe ſtated the court held that he ſhould 
not be prevented by the fiction of relation from ſhewing the 
real truth of his caſe. 

The defendant was arreſted, and the writ returnable be- 
fore the cauſe of action accrued, but the declaration was ſpe- 
cially intitled of a day in term ſubſequent to the time when 
the cauſe of action accrued. Per Lord Mansjield, unleſs 
the plaintiff particularly make the writ the commencement of 
his ſuit, it is only to be conſidered as proceſs to bring the de- 
fendant into court; and the record being ſpecially intitled of 
a day in term, that muſt be conſidered as the day on which 
the bill was filed, and the time of the commencement of the 
ſuit: So the plaintiff had a verdict. 


At common law it was holden that afſump/ſt would lie for 
rent on an expreſs promiſe, but not upon an implied promiſe, 
and ſuch expreſs promiſe muſt have been made at the ſame 
time with the leaſe, —But now, 

By 11 C. 2. c. 19. Where the agreement is not by deed, 
the landlord may bring caſe for the uſe aud occupation; and 
if in evidence any parol demiſe or any agreement (not being 
by deed) whereon a certain rent is reſerved, do appear, the 
plaintiff ſhall not therefore be nonſuited, but may make uſe 
thereof as an evidence of the quantum of the damages to be 
recovered. And by the ſame act, if the tenant for life die 
before or on the day on which any rent was made payable, 
upon any leaſe which determined on the death of ſuch tenant 
for life, his executors may in an action oa the caſe recover the 
whole, or a proportion of ſuch rent, according to the time 
ſuch tenant for life lived of the laſt year, or quarter of a year, 
in which the ſaid rent rent was growing due. 

An executor brought an action for rent due to his teſtator 
in his life-time, and for other rent due in his own time, and 
there was another count on a quantum meruit for the rent of 
another meſſuage, in which he had not declared as executor. 
After judgment by default and a writ of enquiry executed, 
upon error brought, judgment was reverſed, becauſe the de- 
mands were incompatible ; but perhaps it would have been 
helped by a verdict, becauſe for rent due in his own time he 
need not declare as executor, and therefore if it had been 
tried, the judge ought not to have permitted him to prove 


rent due to himſelf in his own right, 
In 
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In caſe for uſe and occupation of an houſe by permiſſion of 
the plaintiff the defendant pleaded nil habuit in tenementi; 
and upon demurrer the court held it not a good plea, as it 
would be upon a leaſe at common law, becauſe there an in- 
tereſt is ſuppoſed to have paſſed from the leſſor, but here the 
court muſt take it that there was an expreſs promiſe, and 
therefore if the plaintiff had an equitable title, or no title at 
all, yet if the defendant have enjoyed by permiſſion of the 
plaintiff, it is ſufficient, and it is not neceſſary for the plain- 
tiff to ſay it is his houſe, any more than in aſſumgſit for goods 
fold, to ſay they were the goods of the plaintiff. 

If a man declare upon a ſpecial agreement, and likewiſe 
upon a quantum meruit, and at the trial prove a ſpecial agree. 
ment, but different from what is laid, he cannot recover on 
either count, not on the firſt, becauſe of the variance, nor 
on the ſecond, becauſe there was a ſpecial agreement. But 
if he prove a ſpecial agreement and the work done, but not 
purſuant to ſuch agreement, he ſhall recover upon the quan- 
tum meruit, for otherwiſe he would not be able to recover at 
all: As if in a quantum meruit for work and labour, the 
plaintiſf proved he had built a houſe for the defendant, though 
the defendant ſhould afterward prove that there was a ſpecial 
agreement about the building of it, viz. That it ſhould be 
built at ſuch a time and in ſuch a manner, and that the plain» 
tiff had not performed the agreement, yet the plaintiff would 
recover upon the quantum meruit, though doubtleſs ſuch proof 
on the part of the defendant might be proper tv leſſen the 
quantum of the damages. And perhaps in the firſt caſe put, 
the plaintiff ought to have been ſuffered to recover, if there had 
been a count on an indebitatus afſumpit 3 for though an indebi- 
tatus aſſumpſit will not lie upon a ſpecial agreement till the 
terms of it are performed; yet when that is done it raiſes a 
duty for which a general indebitatus afſumpht will lie. 

And this point now ſeems to be ſo ſettled : for in an action 
where the plaintiff declared on a ſpecial agreement, and alſo on 
a general indebitatus afſumpſit, the plaintiff failed to prove his 
ſpecial count; and then it was objected that he ought not to 
be allowed to enter into proof of the general count : but Lord 
Mansfield ſuffered him to go into ſuch proof; and the next 
day his Lordſhip declared in court, that he had aſked Mr. Juſtice 
Milmot (who was then with his Lordſhip on the circuit) his 

opinion 
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opinion on a caſe of this kind, which happened before him 


at Launceſton aſſizes, and which had been mentioned on the 
occaſion z who ſaid he did not recollect that particular caſe, 
but that the circuit practice, according to his obſervation, had 
been on this diſtinction; when the plaintiff attempted to 
prove the ſpecial agreement, and failed in it, he was not per- 
mitted to go on the general indebitatus aſſumpſit. But his 
Lordſhip ſaid, he did not approve of that diſtinction, and that 
his opinion after the conſideration he had given it was, that 
where the evidence is ſufficient to warrant the plaintiff's ac- 
tion on the general count, ſuppoſing 'no ſpecial agreement had 
been laid in the declaration, the plaintiff ſhould be permitted 
to recover on ſuch general count, though there be a ſpecial 
agreement laid; whether he attempts to prove ſuch ſpecial 
agreement or not: And that Mr, Juſtice }:/met intirely con- 
curred in this opinion, | 

Upon an afſumpfit againſt an executor or adminiſtrator, 
the plaintiff muſt prove his debt, though the defendant have 
pleaded plene adminiſtravit; for by that plea, though a debt be 
admitted, yet the quantum is not; and therefore it differs 
from debt in which the plea of plene adminiſtravit is an ad- 
miſſion of the debt, and therefore it necd not be proved. 

The plaintiff cannot upon this iſſue give in evidence a copy 
of an inventory delivered by the defendant to the ſpiritual 
court, unleſs it be ſigned by him, though it be ſigned by the 
appraiſers; but he may give evidence by witneſſes, that the 
defendant had aſſets, or if he give an inventory in evidence, he 
may ſhew the goods were under-valued, (Note, a leaſehold 
eſtate not ſold is afſets ad valorem : and aſſets in Treland are 
aſſets here.) If in the inventory produced, the article con- 
cerning debts did not diſtinguiſh between ſperate and deſpe- 
rate, it would be ſufficient to charge the executor with the 
whole prima facie as aſſets, and put it upon him to prove any 
of them deſperate, as if the article were, © Item, for debts due 
and owing, which I admit myſelf to be charged with when re- 
covered or received,” 

And in the caſe of ſperate debts, the executor may diſ- 
charge himſelf by ſhewing a demand and refuſal. 

It aſſets be proved in his hands, the defendant che executor 
may give in evidence that he has paid debts to the value, and 
need not plead it, So he may give in evidence a retainer for his 
own debt, or that the inteſtate before marriage with the defen- 
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dant gave a bond to J. S. conditioned to leave the defendant 
500 /, and that ſhe retained to ſatisfy this obligation. 80 if 
adminiitration be granted to a creditor, and after repealed at 
the ſuit of the next of kin, the creditor may retain againſt the 
rightful adminiſtrator; for where adminiſtration is granted to 
2 wrong perſon it is only voidable, but if it be granted in a 
wrong dioceſe it is void, and in ſuch caſe there could be ng 


Note; If a man have bona notabilia in ſeveral dioceſes of 
the ſame province, there muſt be a prerogative adminiſtra 
tion; if in two of Canterbury and two of York, there muſt be 
two prerogative adminiſtrations, and if in one diocele of each 
province, each biſhop muſt grant one. 

Debts due by ſpecialty are deemed the deccaſed's goods in 
that dioceſe where the ſecurities happen to be at the time of 
his death. But debts by ſimple contract follow the perſon of 
the debtor, and are eſteemed goods in that dioceſe where the 
debtor rendes at the time of the creditor's death. 

The executor, on the plea of plene adminiſtravit, cannot 
give in evidence debts of a higher nature ſubſiſting, but mul 
plead them ; it will not be improper therefore in-this place to 
conſider how they ought to be pleaded. Where the days df 
payment in the condition of a bond are paſt, the penalty is 
the debt, and therefore the ancient method of pleading them 
was to plead them ſingly, and ſet forth the penalty only; 
but the common way now is to ſet forth the condition like- 
But where the days of payment were not incurred at 
the death of the teſtator, the executor can only plead the ſun 
in the condition, becauſe he may deliver himſelf from the 
penalty by performing it; and if he reſuſe or neglect to d 
it, it will be a devafavit. But where the day of payment is 
paſt, though the executor ſet out the condition in his plea, 
yet he {hall cover aſſets to the amount of the penalty, unlel 
the plaintiff reply per froaudem, and on ifſue joined thereon, 
prove that the obligee offered to take a leſs ſum than the pe- 
nalty, and not more than the executor had to pay. 
tator acknowledge a recognizance, or enter into a ſtatute witi 
condition for the payment of a leſs ſum at a future day, it vil 
be a bar to debts of an inferior kind, though the day of pay- 
ment be not yet incurred, becauſe it is a preſent duty, and 
on record, on which execution may be taken out without fur 
ther ſuit ; but a debt due by obligation is only a choſe in action, 
and recoverable by law, and not a preſent duty as the other : 
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If the executor plead 20 judgments, he confeſſes aſſets for 
above 19, and yet at his peril he muſt plead all the judg- 
ments, ſor otherwiſe if the creditor pray judgment of aſſets 
quando acciderint, he ſhall not be allowed for thoſe not 
pleaded ; and if he plead five judgments, and one be falſe or 
fraudulent, and ſo found, he is ſaddled with the whole debt 
ſo if any one be ill pleaded. 

An executor pleaded, that his teſtator had entred into a ſta- 
tute which remained in force and not paid; upon demurrer, 
becauſe not averred to be for a juſt debt, the court held the 
plea good, for that it ſhould be intended to be for a juſt debt, 
and he who will take advantage of the contrary ought to ſhew it. 

In debt for rent, though the leaſe be by parol and the term 
determined, a bond outſtanding cannot be pleaded in bar, 
for the contract ſtill remains in the realty. 

If a judgment being pleaded, and per fraudem replied, and 
iſſue taken thereupon, by evidence it appear the debtee was 
willing to take leſs than is recovered, it is evidence of fraud, 
unleſs the executor ſhew that he had not aſſets to pay the ſame. 

Where upon the iſſue of plene adminiſtravit a verdict is 
found, that the defendant has aſſets to part of the debt; yet 
judgment ſhall be entered for the whole debt, but the /i ncn, 
Ec. de bonis propriis ought to be as to the coſts only, and 
execution ought to be taken out only for ſo much of the debt, 
for which the defendant is by the verdict found to have aſſets, 

If an executor ſuffer judgment by default, it is a confeſſion 
of aſſets ſuſſicient to pay the debt, and therefore the ſheriff 
may return a devaſtavit to a fl. fa. if he cannot find goods of 
the teſtator; and if the executor do not plead ſuch judgment 
and nul afſets ultra to another action, but admit judgment to 
go by default, it is a conſeſſion of aſſets as to that likewiſe, 

But a cognovit aftionem is not a confeſſion of aſſets. 

Judgment againſt B. in C. B. who after judgment enters 
into a ſtatute and dies, his adminiſtrator brings error on the 
judgment, which is affirmed, and upon a /6i. fa. to have ex- 
ecution, pleads payment of the ſtatute, and nul afſets ultra, 
and it was holden a good plea; for at the time of the execu- 
tion of the ſtatute he could not plead the judgment in bar, and 
therefore payment of the ſtatute was no deva/avit. 

The ſheriff to a ſci. fa, having returned that the defendant 
the executor had waſted, he appeared at the return of the 
writ and pleaded plene adminiſtravit, and traverſed the waſt- 
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ing: On iſſue thereon, the inventory exhibited by the de- 
fendant in the eccleſiaſtical court was allowed to be evidence 
ſuſſicient to put the executor to ſhew how he had diſpoſed of 
the goods and money mentioned therein, 

In ſtrictneſs, no ſuneral expences are allowed againſt 2 
creditor, except for the coffin, ringing the bell, parſon, clerk, 
and bearers' fees, but not for the pall or ornaments. 

The uſual method is to allow 5 /. 

Upon the plea of ne wngues executor evidence may be given, 
that the ſeal of the ordinary is forged, or the adminiſtration 
repealed, or that there were b:na notililia, for they confeſs 
and avoid the ſeal z but evidence that another perſon is exe- 
cutor, or that the teſtator was non comfpos, or that the will 
was forged, cannot be given, for that would be to falſiſy 
the proceedings of the ordinary wherein he was judge. 

If it be alledged that a ſimple contract debt is paid, the 
very debt ought to be proved as well as the payment. So if 
an executor plead plene adminilravit to an action upon a 
bond, he muſt prove the debts paid to be on bonds ſealed and 
delivered. But in an action for a fimple contract debt on 
the like plea, proof of payment is ſufhcient, for if no bond, 
it is a good adminiſtration. | 

Note ; In ſuch caſe the creditor may prove his bond, and 
the debt due upon it, and the payment of ic. 

If an executor plead plene adminiſtravit, and thereupon iſſue 
is joined, the defendant has admitted himſclf executor, and 
therefore cannot ſhew that he only acted as agent for the ex- 
ecutor, for then he ſhould have pleaded ne unques executer, 
But if he give in evidence a retainer, the plaintiff cannot ob- 
jet chat as executor de ſor: fort he cannot retain, without 
ſhewing the will and who are rightful executors. 

If a man bring an action againſt an executor de /on tort, he 
muſt declare againſt him as executor of the laſt will and teſta- 
ment ; therefore if defendant plead a retainer he ought to ſhew 
that the teſtator made him executor; and it is not enough to 
ſay that the teſtator made his will, and that he /#/cepto ſuper ſe 
onere teflamenti paid divers debts, and retained for a debt of his 
own. If he ſo plead, the plaintiff may either demur for this 
cauſe, or reply that he is executor de tort, But in ſuch caſe 
the defendant may rejoin, that pris darrein continuance letters 
of adminiſtration have been granted to him, for ſuch admi- 

niſtration 
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niſtration will legitimate all intermediate acts, and juſtify a 
retainer. 

Executors are no further chargeable than they have aſſets, 
unleſs they make themſelves ſo by their own act, as by plead- 
ing a falſe plea; z. e. ſuch a plea as will be a perpetual bar 
to the plaintiſf, and which of their ov-n knowledge they 
know to be falſe; as ne unques executor, or a releaſe to him- 
ſelf, But if he plead a former judgment had againſt him by 
another perſon, and ni ultra, and the plaintiff reply per frau- 
d-m, and it be ſo found, yet the judgment ſhall only be de 
bonis teftataris. 

If an executor plead plene adminiftravit, and the plaintiff 
reply that he ſued out his original ſuch a day, and that the 
defendant had aſſets then; and the defendant in his rejoinder 
takes iſſue, that he had not aſſets then: The plaintiff need 
not give in evidence a copy of the original to prove the time 
of its being taken out, becauſe the defendant admits it by his 
rejoinder. But if the plaintiff reply aſſets at the time of ex- 
kibiting his bill, viz. ſuch a day, and conclude his replica- 
tion to the country; (which in ſuch cafe he may ;) though 
the plaintiff lay his bill to be exhibited on the firſt day of the 
term, if in fact it were exhibited afterward, the deſcudant 
ſhall have advantage thereof on the evidence, ſo that he 
ſhall not be bound for what he paid before, The difference 
between theſe two caſes depends ſolely on the manner of the 
piaintift”'s replying z for in the firlt caſe, the plaintiff alledged 
the time of ſuing out the original, as a diſtinct poſitive fact, 
and concluded with an averment; and ſo the defendant was 
at liberty to take iſſue in his rejoinder, on the time of the 
original's iſſuing, or on his having aſſets: but in the laſt 
cafe, the defendant had no opportunity of putting the time of 
exhibiting the bill in iſſue ; but was obliged to join in the iſſue 
taken by the plaintiff, that the defendant had aſſets at the day 
the plaintiff exhibired his bill, and the day mentioned in the 
replication, being alledged under a viz. is totally immaterial, 

On plene adminifliravit he may give in evidence, that he was 
but executor durante minoritate, that he paid ſuch debts and le- 
gacies, and that he had delivered over the reſidue of the teſta- 
tor's perſonal eſtate to the infant when he came of age, for 
his power then ceaſes, and the new executor is liable to All 
actions. But he will be anſwerable for as much as he has 
waſted, and the new cxecutor has his remedy againſt him ;— 


L 3 but 


144 


1 R. A. 931. 


r Sid. 412. 


1 Mod. 174. 


— 


rr 8 
TY * + + 2 = 

_ "22 N - 1 — 
1 * - : a * - 2 * 


—— by * 


— — 
— 


3 
rg Top 


wy —_— 


i199 th 4 F f = 
> _—__—— —— . 
* ——z:- Wwe ee —— — 


145 


Per Holt Ch. 


. Paſc. 4 An. 


k. Iss. 


Salk. 86. 
1 Show. 238. 
or 3 Jac. 1. 


1 Barnes 28. 


1 Raym. 735. 


At Salop, 1744. 


D. of Rutland 
V. Hodgſon, P, 


12 8. x- per 


Raym. Ch. J. 


Payne and 
Hayes, OR. 
Str. 74. 


Hob. 105. 
Cr. J. 18. 


An Introduction to the Law 


but quære, whether he is liable to other men's ſuits? In 
1 Med. 175. it is faid he is not, but in 6 Co. Pacl man's caſe, 
and Latch. 160. it is ſaid he is, and that ſeems the moſt rea- 
ſonable determination. 

If an executor compound with the creditors, and after at 
the ſuit of any of them plead plene adminiſiravit, proof of the 
compoſition would be concluſive proof of aſſets, and the 
court would not ſuffer him to give evidence of no aſſets. 

By 2 G. 2. c. 24. No attorney ſhall maintain any action for 
fee uatil one month after he ſhall have delivered a bill written 
in a common legible hand, and in the Engliſb tongue (except 
law terms and names of writs) and in words at length (ex- 
cept times and ſums) ſubſcribed with his proper hand. It has 
been holden, 1. That this act may be given in evidence on the 
general iſſue. 2. That it does not extend to the executor of 
an attorney. 3. Nor to buſinefs done in conveyancing. 

The court will upon motion flay proceedings till the 
plaintiff has delivered a bill, 

In a ſpecial afiumpſit the plaintiff muſt prove his declaration 
expreſsly as laid, therefore if the agreement be to deliver mer- 
chandizable corn, proof of an agreement to deliver good corn 
of the ſecond ſort is not ſufficient: So where the agreement de- 
clared upon was to ſell the plaintiff all his merchandizable ſkins, 
and the agreement produced by the plaintiff, and ſigned by the 
defendant was ſo, yet the agreement of the ſame date entered in 
the defendant's book, and ſigned by the plaintiff, being to ſell 
all his merchandizable calve ſkins, the plaintiff was nonſuited, 

The plaintiff declared upon a promiſe to pay ſo much money 
upon the plaintiff's transferring ſo much Sorth-ſea ſtock ; at 
the trial the note produced appeared to be to pay on a transfer 
to the defendant or his order ; and this was holden to be a vari- 
ance, and the plaintiff nonſuited. So where the contract declared 
on was to deliver ſtock on the 22d of Augiſſt, and upon the trial 
the entry in the broker's book was a contract for the opening, 
though it was proved to be notorious that the books were to 
open the 22d, and the broker ſwore he took the 22d of Auguſt, 
and the opening, to be convertible terms. But theſe ſcem 
rather to be caſes founded on the times to get rid of South-ſea 
contracts, than to be relied on as precedents in other caſes, 

A mere voluntary curteſy will not have a conſideration to up- 
hold an umi, but if ſuch curteſy were moved by a requeſt 
of the party, that gives an aſumpſit; and therefore if the plain- 
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v declare, that whereas the defendant hath feloniouſly flain 4. 
he required the plaintiff to labour and do his endeayour to ob- 
tain the king's pardon; whereupon the plaintiff did do his 
endeavour, viz. in riding, &c. and afterward in conſideration 
of the premiſſes the defendant did promiſe to pay the plain» 
tif 100 J. it will be good: And note, in ſuch caſe, if the plain» 
tif could prove no riding, yet any other effectual endeavours 
according to the requeſt would ſerve; and if the conſideration 
were future, that he would endeavour, ſo that the plaintiff 
muſt lay his endeavour expreſsly; and the defendant would 
not deny the promiſe, but the endeavour, he muſt traverſe the 
endeavour in the general, and not the riding in the ſpecial. 
And this leads me to take notice of a diſtinction between pro- 
miſes upon a conſideration executed, and executory. 

In the caſe of a conſideration executed the defendant can- 
not traverſe the conſideration by itſelf, becauſe it is incorpo- 
rated and coupled with the promiſe, and if it were not then 
in deed acted, it is nudum patum, But if it be executory, the 
plaintiff cannot bring his action till the conſideration performed, 
and if in truth the promiſe were made, and the conſideration 
not performed, the defendant muſt traverſe the performance, 
and not the promiſe, becauſe they are diſtinct in fact. And 
therefore the plaintiff, when he alledges performance, ouglit 
to alledge a place where; and if he do not, the defendant 
may demur for want of a venue. 

If the conſideration be illegal it will not uphold an afſumpfit ; 
as where the defendant in conſideration of 20 5. aſſumed to pay 
40 f. if he did not beat J. S. out of ſuch a cloſe. But the act 
to be done muſt appear unlawful at the time, otherwiſe: the 
promiſe will not be void. As if A. bring B. to an inn, and at- 
firming to the hoſt that he has arreſted B. by virtue of a com- 
miſſion of rebellion, in conſideration that the hoſt will keen B. 
as a priſoner for one night, promiſe to ſave him harmleſs; if 
B. recover againſt the hoſt for falſe impriſonment, the hoſt 
may have an action on that promiſe againſt 4.—But where g. 
in conſideration that the gaoler would permit A. his priſoner 
to go at large, promiſed the gaoler to pay the debt, and ſave 
him harmleſs, it was holden a void promiſe; vide to the ſame 
purpoſe Webb and Biſhop, ante, and the cafes there cited. 

Where the action is brought upon mutual promiſes, it is ne- 
ceſſary to ſhew they were both made at the ſame time, or elſe 
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it will be nudum pactum; and though the promiſes be mutual, 
yet if one thing be in the conſideration of the other, a per- 
formance is neceſſary to be averred, unleſs a certain day be 
appointed for it; and therefore where A. had given B. a note 
for ſo much money fix months after the bargain B. transſer- 
ring the ſtock, and B. at the ſame time had given a note to A, 
to transfer the ſtock, A. praying, &c. B. brought an action, 
and upon non af/immpſit, Holt Ch. Juſt. at Guildhall, obliged the 
plaintiff to prove cither a transfer, or a tender and refuſal, 
within theſe ſix months; and faid that if A. had brought an 
action againſt B. for not transferring, he muſt have proved a 
payment or a tender, 

Where in an af/umpſit two conſiderations are alledged, the 
one good and ſufficient, the other idle and vain ; if that which 
is good be proved it ſufficeth; And although he fail in the 
proof of the other, it is not material, becauſe it was in vain to 
alledge it; but if both be good, both muſt be proved. 

Though the promiſe alledged be proved, yet if it appear to be 
made on a different conſideration than is mentioned in the 
plaintiff's declaration, it is not ſufficient, or if it were made 
on the conſideration alledged, and ſome other thing beſide, 

Ex nudo pacto non oritur actio, and therefore if A. in conſide- 
ration that B. will make an eſtate at will to him, promiſe to 
pay, it is a void promiſe, for B. may immediately determine 


| his will. 


If in conſideration of a thing already done, without my re- 
queſt, not for my benefit, and where I was under no moral ob- 
ligation to do it, I promiſe to pay money, that is nudum pactum, 
and void. But if I were under a moral obligation to do a thing, 
and another perſon does it without my requeſt, and I after- 
wards promiſe to pay, that is good. Therefore where a pauper 
was ſuddenly taken ill, and an apothecary attended her without 
the previous requeſt of the overſeers, and cured her, and after- 
wards the overſeers promiſed payment, it was holden good, for 
they were under a moral obligation to provide for the poor. 

In afſumpſit the plaintiff declared, that he had delivered 
goods to the defendant, which he promiſed to diſpoſe of and to 
give the plaintiff an account, Ws. the defendant pleaded in 
abatement, that he was bailiff to the plaintiff to merchandize 
the ſaid goods, and that he ought to bring account; and upon 


demurrer it was adjudged that here being an expreſs promiſe 
| 0 
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to account, a/ſumpſit will lie as well as account, and that 
wherever one acts as my bailiff he promiſes to render an ac- 
count. However upon that occaſion, Het Ch. Juſt. told the 
plaintiſt, that when it came to be tried he would not ſuffer 
him to give all the account in evidence, or to enter into the 
particulars thereof, but that he ſhould direct his proof only as 
to the damages which he had ſuſtained for not accounting ac- 
cording to his promiſe, In ſuch caſes where indebitatus af- 
ſumpfit is brought for money received ad computandum, it is 
neceſſary to prove a miſapplication or breach of truſt ; for if a 
man receive money to a ſpecial purpoſe, it is not to be de- 
manded of the party as a duty, till he have neglected it or re- 
fuſed to apply it according to the truſt, and ſuch mifapplica- 
tion or breach of truſt ought regularly to be laid in the de- 
claration, but the want of it will be aided by a verdict. 

Where the defendant has no way to come at the knowledge 
of the performance of the conſideration, the plaintiff ought to 
give notice of it; otherwiſe where there is a perſon named, 
to whom the defendant may reſort and inform himſelf ; as if 
the promiſe be to pay as much as J. S. paid, quia conſtat de 
perſona the plaintiff is not bound to give notice; otherwiſe if 
the promiſe be to pay to the plaintiff as much as he ſhall have 
of any other. 

By 21 Fac, 1. c. 16. This action muſt be brought within 
ſix years after the cauſe of action accrued ; but if the defend- 
ant would take advantage of the ſtatute, it is neceſſary for 
him to plead it, for he will not be permitted to give it in 
evidence on the general iſſue. 

If the defendant plead n afſumpſit infra ſex annos, it is ſuſſi- 
cient for the plaintiff to prove a promiſe to pay within ſix years 
without any other conſideration, for the plea admits a cauſe 
of action before the ſix years. So if the defendant ſay, “prove 
it due and I will pay it,” ſuch a promiſe with a proof of the 
debt is ſufficient, but a bare acknowledgment of the debt, or 
of the delivery of the goods after the ſix years, is not in itſelf 
a new promiſe, though it is evidence of one, as a non-delivery 
on demand is not a converſion in itſelf, yet is good evidence 
bf a converſion. But in an action by an executor for money 
had and received to the uſe of his teſtatrix, where upon this 
iſſue the defendant was proved to ſay, “I acknowledge the 
receipt of the money, but the teſtatrix gave it to me ;” Mr. 
baron Clive directed the jury to find for the defendant : For 
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ſuch an acknowledgment could not amount to a promiſe to pay, 


- when he inſiſted he was intitled to retain. 


In afſumpfit on a promiſſory note, the defendant pleaded mn 
aſſumpſit infra ſex annos ; And on the trial it appeared that the 
defendant was ſurety in the note for J. S. and that fix years 
were elapſed ſince the note was given, but that upon a demand 
within fix years the defendant ſaid, * You know I had not any 
« of the money myſelf, but I am willing to pay half of it.” 
The judge was of opinion at the aſſizes that this promiſe took 
it out of the ſtatute, but the jury found for the defendant; 
And on a motion for a new trial, the court held clearly that 
the judge was right; that this promiſe was ſufficient ; and 
granted a new trial. 

If there be ſeveral defendants, and they plead non aſſumpſcrunt 
infra ſex annos, proof of a promiſe by one within ſix years is not 
ſufficient to charge him, for the action is joint. If the defend- 
ant plead non afſumpfet infra ſex annos ante diem impetrationis 
brevis, and the plaintiff reply quod aſſump fit infra ſex annos, viz, 


| ſuch a day: Upon evidence the plaintiff is not obliged to prove 


the taking out the original, becauſe there is a particular 
day mentioned in the replication ; but if no particular day be 
named, the plaintiff muſt prove the taking out the original, — 
There ſcems but very little foundation for this diſtinction; 
for though a particular day be named in the replication, yet 
the plaintiff is not bound to prove a promiſe on that day.— 
The manner of pleading to avoid the neceſſity of proving the 
original at the trial ſeems to be miſtaken ; for to do that the 
plaintiff ſhould reply that he ſued forth his writ on ſuch a day, 
and that the plaintiff promiſed within fix years of that day, 
and conclude with an averment; and then the defendant is at 
liberty to take iſſue in his rejoinder, on the time of the writ's 
being ſued out, or on the promiſe being made within fix years 
of the time mentioned, they being alledged in the replication 
as two diſtinct facts; and when the defendant takes iſſue on 
one of thoſe facts, he admits the other to be true, and conſe- 
quently it need not be proved, 

The defendants were executors of the executor of JF. V. 
and in an action of unt, pleaded non afſumpſit infra ſex an- 
nes; the plaintiff replied, that on the 3d June 28 G. 2. he ſued 
out a bill of AZ7:adle/ex againſt the defendants, and that the teſ- 
tator in his life-time promiſed to pay the demand within fix 


years before the bill of 2idd/;/ex ſued out, — The firſt item in 
the 
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the bill whereon this demand aroſe, was in 1746, and all the 
items except the laſt were above ſix years ſtanding before the 
bill of 1ſidd/eſex ſued out, Mr. Norton inſiſted for the plain- 
tiff, that the laſt item being within ſix years, and this being a 
current account, never liquidated, ſhould draw the former 
irems out of the ſtatute : But Deniſen J. held that the clauſe in 
the ſtatute of limitations about merchants* accounts extended 
only to caſes where there were mutual accounts, and recipro- 
cal demands between two perſons : But if there were only a 
demand by A. againſt B. in the common way of bulineſs, as 
by a tradeſman on his cuſtomer, that cannot be called mer- 
chants? accounts: And he was very clearly of opinion that in 
this caſe, the ſtatute was a har to all demands of above fix 
years ſtanding, , 

If an executor bring aſumpſit on a promiſe made to his teſ- 
tator, and the defendant plead that he made no promiſe to the 
teſtator within ſix years; if iſſue be joined thereon, a promiſe 
to the executor within ſix years will not maintain the 
action. | 

If an executor take out proper proceſs within a year after 
the death of his teſtator, if the fix years were not lapſed be- 
fore the death of the teſtator, though they be lapſed within 
that year, yet it will be ſufficient to take it out of 21 Fac. 1. 
c. 16. by the equity of /e. 4. 

So if an executor bring afſmpſit, but die before judgment, 
and the fix years run, his executor may notwithſtanding bring 
a freſh action, ſo as he bring it in a reaſonable time, which is 
to be diſcuſſed at the diſcretion of the juſtices upon the cir- 
cumſtances of the caſe. And note; Though afumpfit be not 
within the letter of the proviſo of 21 Jac. 1. which excepts 
perſons beyond ſeas, yet it is within the equity of it; therefore 
where the plaintiff replied to the plea of nan aſumpſit infra ſex 
anna, that he was beyond ſea till ſuch a time, after which he 
brought the action at ſuch a day, it will be good. But the 
plaintiff would not have been excuſed by the defendant being 
beyond ſea before the ſtatute of 4 & 5 Ann. 

Aſumpſit in confideration that the plaintiff at the defendant's 
requeſt would receive A. and B. ut hoſpites and diet them, the 
defendant promiſed to pay. The defendant pleaded non n- 
fit infra ſex annzs, and on demurrer it was holden to be no plea, 


for it is not material when the promiſe was made if the cauſe 
of 
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of action be within ſix years, therefore the plea ought to have 
been atio nom accrevit infra ſex annos, 

If an action be properly commenced in an inferior court 
within the fix years, and the defendant remove it by ha. cor, 
to the K. B. the ſtatute will be no bar though the ſix years be 
elapſed before the removal. And note; A capias is good with- 
out an original, as well as a /atitat without a bill of Middl:ſex, 
And a /atitat ſued in the vacation will by ſiction of law fave 
the limitation of time, unleſs the defendant in his rejoinder ſet 
out the very day on which the /atitat iſſued, —If the plaintiff 
would take advantage of ſuch proceſs, he muſt thew that he 
has continued the writ to the time of the action brought, and 
muſt ſet forth that the firſt writ was returned : For if the de- 
fendant plead non aſſumgſit infra ſex anna ante exhibitionem bille 
and iſſue be taken thereupon, he cannot give the /atirat in evi- 
dence; for a /atirat may either be the commencement of the 
action, or only proceſs to bring the defendant into court; 


and as proceſs it may be ſued out before the cauſe of action 


accrues : As where the defendant pleaded a tender before ex- 
hibiting the bill, the plaintiff replied a /atitat ſued out before, 
the defendant rejoined nom afſumpſit before ſuing out the /atitat, 
and on demurrer had judgment. 

In an indebitatus aſſumpſit on a promiſe to pay on demand, 
the defendant pleaded non afſumpſit infra ſex annos; the plain- 
tiff demurred, becauſe the plea ſhould have been, that there had 
been no demand within fix years, or non afſumpſit infra ſex an- 
nes after demand. But the court held that an indebitatus af 
ſumpſit ſhews a debt due at the time of the promiſe, and there- 
fore the plea good; but if the promiſe had been of a collate- 
ral thing which would create no debt till demand, it might be 


otherwiſe. In ſuch caſe the plea is gued afio non accrevit ts 


fra ſex annos, 


Where a mere duty is promiſed to be paid on requeſt, as in 
eonſideration of 10/, lent to the defendant, he promiſed to pay 
it on requeſt, there no actual requeſt is neceſſary, but the bring- 
ing the action is itſelf a ſufficient demand, But it is otherwiſe 
on a promiſe to pay a collateral ſum on requeſt ; as where the 
defendant promiſed to pay 401. on requeſt if he did not perform 
an award, there an actual requeſt is neceſſary, and mult be ſet 
forth in the declaration, and /epius requiſitus will not ſerve. 

The defendant may in this action (whether it be a general 


or ſpecial au mt upon the plea of nan afſumpſit, which is the 
general 
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general-iſſue, (for if the defendant plead not guilty, the plain- 
tif may demur, though if iſſue be joined thereon and a verdict 
for the plaintiff, it cannot be moved in arreſt of judgment) 
give in evidence any thing which proves nothing due, as the 
delivery of corn or any other thing in ſatisfaction, or a re- 
leaſe; ſo he may give in evidence performance. And though 
in Fitz. and Free/tone, 1 Med. 210. a diſtinction is taken be- 
tween a general and ſpecial it, and it is ſaid that in the 
liſt caſe payment or any other legal diſcharge muſt be pleaded, 
yet that diſtinction is not law; but in both caſes the defen- 
dant is allowed to give in evidence any thing that will diſ- 
charge the debt, ſo he may give in evidence an uſurious con- 
tract, becauſe that makes it a void promiſe. 

Note; That a promiſe before it is. broken may be diſ- 
charged by parol agreement: But after it is broken it cannot 
be diſcharged without deed by any new agreement, without 
ſatisſaction. 

So he may give in evidence on the general iſſue, that he was 
an infant at the time of making the promiſe. For the giſt of 
the action is the fraud and deluſion that the defendant has of- 
ſered the plaintiff in not performing his promiſe, and therefore 
whatever goes to ſhew there was no contract, or that it was 
performed or releaſed, or that there was no conſideration, goes 
to the giſt of the action, becauſe there could be no deluſion 
or fraud to the plaintiff at the time of the action brought. So 
he may give in evidence that the plaintiff has a partner, for 
then it would not be the ſame contract; or that the promiſe 
was made by him and another jointly ; though in regard to 
this there has been ſome latitude of late in the conduct of moſt 
judges, who will not nonſuit a plaintiff on ſuch evidence, un- 
leſs it appear clearly that the plaintiff knew there were more 
partners than he has brought his action againſt, for he gave 
credit only to ſuch, and therefore the law may well raiſe an af- 
ſumpſit in them only. And in a late caſe, where two perſons 
were partners, and the plaintiff dealt with them as ſuch, and 
titled his account “ Cole & Shute,” but brought his action 
againſt one only, and was nonſuited at the aſſizes; the court 
ſet aſide the nonſuit, and granted a new trial. 

Matters of law that do not go to the giſt of the action, but to 
the diſcharge of it, are to be pleaded, as the ſtatute of limita- 


tions. $0 if a leſs ſum be paid before that time, becauſe that 
is 
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is not a performance which deſtroys the being of a promiſe, but 
a collateral agreement that ſupplies the performance of it: 
But ſuch evidence may be given in mitigation of damages, 

In indebitatus aſi mpfit for goods ſold, the defendant pleaded 
non aſſumpfit, and gave in evidence that he became inſolvent, 
and that the plaintiff and his other creditors ſigned a letter of 
licence to authorize him to recover monies due to him, and 
after that having notice of all that he had recovered divided 
it, and by agreement took 4. in the pound, and the plaintif 
and other creditors ſigned a general releaſe to the defendant; 
the plaintiff pretended that the defendant gave him a note 
promiſing to pay the intire debt, it he would ſign the releaſe, 
and produce the note. But it was holden that the releaſe 
was good evidence for the defendant on the nn afſumpſit in 
this action, and that the plaintiff ought to declare ſpecially 
upon the ſpecial promiſe, 

Proof that the plaintiff was a bankrupt at the time of the 
work and labour done, would be ſuſhcient to nonſuit him, 

If A. give a letter of attorney to B. to receive money from 
C. and after bring an action againſt C. C. cannot give in evi- 
dence (otherwiſe than in mitigation of damages) that he has 
paid the money to B. ſince the action brought, for the bring 
ing the action is a revocation of the letter of attorney. 

A. being indebted to B. indorſed a bill of exchange to him, 
and afterward on aſſumpſit brought againſt him by B. gave 
it in evidence, and that it had laid ſo long in his hands after it 
was made payable ; but this was diſallowed, becauſe a bill 
ſhall never go in diſcharge of a precedent debt, except it be 
ſo agreed; though not applying for payment in a reaſonable 
time, ſeems fit to be left to the jury as evidence of ſuch 
agreement. 

B. brought an action for money had and received againſt 4. 
and A. gave in evidence the payment of 20 guineas to the ſe- 
cretary of a foreign miniſter for a written protection for . 
and likewiſe his journeys and expences in getting it. Mr. 
Baron Clarke directed the jury, that in caſe they believed the 
application for this protection to be by the order of the plain- 
tiff on his own motion, to allow theſe ſums in the account, 
but if they thought the advice to get ſuch protection came 
from the defendant, then to allow him nothing; and ac- 
cordingly the jury who knew the defendant to be an artful 

deſigning 
2 
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deſigning ſcllow, and the plaintiff an ignorant young man, 
who had been drawn into the difficuities he was under by 
the defendant who acted as an attorney for him, gave a ver- 
dict for the plaintiff without allowing the defendant any thing 
on that account. 

One lends an infant money, who employs it in paying for 
neceſſaries, the infant is not liable; for it is upon the lend- 
ing that the contract mult ariſe, and the infant's applying the 
money afterwards for neceſſaries, will not by matter ex pf 
facto intitle the plaintiff to an action; but perhaps if the plain- 
tiff prove that the money was lent to buy neceſſaries with, 
and that it was laid out accordingly, he would be entitled to 
a verdict. 

Aſſumpſit for goods ſold, the defendant pleaded non-age, 
the plaintiff replied they were pro neceſſuris victu et apparatu 
ad manutentionem familiz ſue ; the defendant rejoined that he 
kept a mercer's ſhop at Shrew/bury, and bought thoſe wares 
to ſell again, and traverſed that he bought them pro nece/ſ;- 
ris, Cc. and demurrer thereupon ; and per cur”; This buy- 
ing for the maintenance of his trade, though he gain thereby 
his living, ſhall not bind him, for an infant ſhall not be 
bound by his bargain for any thing but for his neceſſity, viz. 
diet and apparel or neceſſary learning, But Mr. Baron 
Clarke in ſuch an action before him, where the defendant 
gave his non- age in evidence, it appearing he had been ſet 
up in a farm, and bought the ſheep of the plaintiff in the 
way of farming, directed the jury to give a verdict for the 
plaintiff, and ſaid he thought the law ought not to put it in 
the power of infants to impoſe upon the reſt of the world. 
And the Scotch law is agreeable to this determination. Jide 
Erftints Principles, J. 1. tit.7. /. 21. However, in the 
caſe of WWywall and Champion at Guilidcall, Lee Ch. Juſt. 
would not ſuffer the plaintiff to recover for tobacco ſent to 
the defendant, who ſet up a ſhop in the country, he appearing 
to be an infant; for the law will not ſuffer him to trade, 
which may be his undoing. 

A copyhold eſtate devolved on the defendant when he was an 
infant of ſix years of age: A fine was aſſeſſed, and he was ad- 
mitted to the eſtate on his coming of age. Aſumpſit was 
brought for this ſine, and upon the caſe reſerved the queſtion 


was, Whether a/impfit would lie for the fine, which the jury 
tound 
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found to be a reaſonable one ? 'The court held clearly that the 
action lay: and per Yates Juſt, if afſumpſit had been brought 
againſt the infant during his minority, it would have lain, 
Debt in this caſe may not lie againſt an infant, becauſe he 
cannot wage his law ; but if an infant take a leaſe for years 
and hold, he may be charged in debt for that rent, If an 
infant be bound for neceſſaries, a fortiori he is for an old 
fine, which is neceſſary to entitle him to receive the rents 
and profits of his eſtate, thereout to provide neceſſaries. But 
in this caſe it is clear beyond all doubt, as he has confirmed 
the contract by his enjoyment ſince he came of age. 

Lord Bacon in his maxims to illuſtrate his eighteenth rule, 
dc perſona conjundta equiparatur intereſſe proprio,” ſays that if 
one under age contract for the nurſing of his lawful child, 
the contract is good, and ſhall not be avoided by infancy. 


So neceſſaries for an infant's wife are neceſſaries for him, 
but if provided only in order for the marriage, he is not 
chargeable, though ſhe uſe them after, 


But though a promiſe by ay infant will not bind him un- 


leſs for neceſſaries, yet he ſhall take advantage of any promiſe 


made to him, although the conſideration for ſuch promiſe 
were the infant's promiſe; as in the caſe of Helt and Ward, 
where the plaintiff an infant recovered in an aCtion on mutual 
promiſes of marriage. 

And note; If goods not neceſſaries be delivered to an in- 
fant, if after full age he ratify the contract by a promiſe to pay, 
he is bound, 

An infant bought a chariot and horſes, and within age gave 
a ſingle bond for the money and afterward at full age pro- 
miſed to pay. In an action of mit this matter was found 
ſpecially, and the court were of opinion that che contract was fo 
extinguiſhed by giving the bond, that it did not remain ſo as 
to be a conſideration for this promiſe at full age, and gave 
Judgment for the defendant. 

As it is very common in afſumpſit for the defendant to plead 
non afſumpſit as to part, and a tender as to the reſt, it is pto- 
per to be known that upon ſuch an ifſue it is ſufficient for 
the defendant to prove a tender of the money in bags, or un- 
told, for it is the receiver's buſineſs to tell it; but if the 
defendant ſay, * Here I am ready to pay you,” and yet hold 

the 
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the bags all the time under his arm, it would not be a good 


tender. 

And note; that a tender cannot be pleaded after an im- 
parlance, unleſs within the firſt four days in term, except un- 
der particular circumſtances the court give leave ſo to do; as Bailey and 
where the writ was returnable in Zafter term, and declara- Tr. 16 & 17 
tion not delivered till the day before the eſſoign day of Tri- 2 
nity, and the defendant lived in Shrepſbire, ſo that the agent 
could not get inſtructions in time. 


Where there is no certain time in the promiſe for the pay- Ferrand and 
Pearſon, E. 2. 


ment of the money, the defendant is to be always ready to G. 2. C. B. 
pay, and when he pleads ſemper paratus the plaintiff muſt in — — 


his replication ſhew a ſpecial requeſt and refuſal, if there be Lutw. 224. 
any, for the requeſt laid in the declaration is not material nor 2 
traverſable, 


Note; the jury may in this action, if they ſee reaſon, give Boldero and 
Andrews, H. 


leſs damages than are proved: as ſuppoſe a promiſe to pay for 16 & 25 Cat. 4. 
an horſe a farthing a nail, doubling it each time; or a pro- 1 
miſe to pay 1000. if the plaintiff cured the defendant's eye, 263. 1 


or ſuch like. 


CHAPTER III. 
Of the Action of Covenant, 


HERE is no ſet form of words neceſſary to be made 2 R. A. git. 

uſe of in creating a covenant, and therefore any will * _ 
do which ſhew the parties' concurrence to the performance of 
k future act; as when a leſſee covenants to repair, © Pros 
vided always and it is agreed that the leſſor ſhould find tim- 
ber,” this makes a covenant on the part of the leſſor. 


Though covenant lies on a deed poll as well as on a deed Salk. 1974 


Adented, yet the parties muſt be named therein; and there- 
fore 
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fore if upon oyer the deed appear to be only that the deſen- 
dant promiſed and engaged himſelf to bring in the body of 4, 
without ſaying to the plaintiff, no action will lie. 

There are ſome words which of themſelves import no ex. 
preſs covenant, yet in certain contracts amount to ſuch, 
and are therefore covenants in law; as where a man leaſeg 
lands for years by the words concef} or dem J, if the leſſee be 


| evicted he may have covenant. So if an aſſignment be made 


by the word grant. So the words yielding and paying make 3 
covenant for paying of rent, 

But if a man leaſe goods by indenture which are evicted 
within the term, yet the leſſee ſhall not have covenant, for 
the law does not create any covenant upon "ſuch perſonal 
things; and therefore in the caſe of a leaſe of a houſe with 
the goods, it is uſual to make a ſchedule of them, and have a 
covenant ſrom the leſſee to re-deliver them at the end of the 
term; for otherwiſe the leſſor can only have trover or detinue, 

Covenant will lie for a misfeaſance, but not for a nonfea- 
ſance ; as if a man grant a way, and after ſtop it, but it is 
otherwiſe if he let it go out of repair. 

If A. for a valuable conſideration promiſe by deed not to 
do a certain thing, caſe will not lie, but covenant; as where 
A. recovered a debt againſt B, B. paid the condemnation; 


upon which A. releaſed all actions, executions, &c. by deed, 


and by the ſame deed promiſed to diſcharge all writs of execu- 
tion againſt B, upon the ſaid judgment. 

If the covenant be joint, yet if the intereſt be ſeveral, the 
covenant ſhall be taken to be ſeveral, and though the cove- 
nant be joint and ſeveral, yet if the intereſt be joint the 
action muſt be ſo too; As if A. covenant to do an act for 
the benefit of B. and D. and enter into bond to them er cuilibet 
eorum for performance, the intereſt being joint each cannot 


bring a ſeparate action; but two may bind themſelves jointly 


and ſeparately to pay money, and the obligee may ſue which 
he pleaſes. 

If ſeveral covenant jointly and ſeverally, a defcaſance to 
one is a defeaſance to all; but in ſuch caſe if A. covenant 
that he will not ſue B. yet he may {lill ſue the reſt, for though 
a covenant that is a perpetual bar, to avoid circuity of action, 
is couſtrued a releaſe, yet it is not ſo in its nature, and there 


ore where he has a remedy left againſt the reſt, it ſhall be 
3 conſtrued 


. 
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conſtrued a covenant and no more. So two deeds made at the 
{ame time between the ſame parties, that have not a reference 
the one to the other, ſhall not be conſtrued to be a defeaſance 
the one of the other, 

And note, that in caſe of leaſes for years, the defeaſance 
may be after the firſt deed, but it would be otherwiſe in caſe 
of frecholds of corporeal inheritances. 

Indenture between Rolle and another of the one part, and Yate 
of the other part, among other covenants one was thus: © It is 
« agreed between the parties, that Yate ſhall enter into a bond 
« to pay Ralle 1601, by ſuch a day,” Ralle died, the money not 
being paid, his executors brought covenant againſt Yate; and 
the court held that he who ſurvived ought to have the action. 

If in covenant againſt two there be judgment by default 
againſt one, and the other plead performance, which is found 
for him, the plaintiff ſhall not have judgment againſt the other. 

If two men leaſe for years, and covenant that the leſſee ſhall 
enjoy free from incumbrances made by them, this ſhall be 
taken to be ſeveral as well as joint, 

Note; If the covenant be joint, and the action brought only 
againſt one, advantage mult be taken by pleading it in abate- 
ment, But where it is brought by one covenantee where there 
are ſeveral, advantage may be taken of it without pleading it 
in abatement by craving oyer, and demurring generally; Note, 
tenants in common ought to join in the action of covenant 
for rent. 

A. covenants that B. hall ſerve D. as an apprentice for ſeven 
years and dies; if B. depart within the term, covenant will 
lie againſt the executor of 4. though not named. 

Covenants real, or ſuch as are annexed to eſtates, ſhall de- 
ſcend to the heir of the covenantee, and he alone ſhall take ad- 
vantage of them. As where the leflee covenants with the leſſor, 
his executors and adminiſtrators, to repair, the heir of the leſ- 
ior may have covenant, though not named. So if A. covenant 
to make a new leaſe to J. S. at the end of the term J. S. dies 
before, his executor may bring covenant, though not named. 

Where the plaintiff declared, that the defendant ſold to the 
plaintiff's teſtator certain land, and covenanted with him, his 
heirs and aſſigns, that he ſhould enjoy againſt him and Sir P. 
Vanlore, and all claiming under them; and aſſigned for breach, 
that one claiming under Sir P. Vanlare cjeRed his teſtator, it 
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was objected, that the action ought to have been brought by 
the heir or aſſignee. But it was holden that the eviction be- 
ing in the life-time of the teſtator, he could not have an heir 
or aſſignee of this land, and ſo the damages belong to the ex- 
ecutor, though not named. 

The aſſignee of a term is bound to perform all the cove- 
nants which are annexed to the eſtate, ſuch as to pay rent, 
repair houſes, Cc. but if the leſſee covenant to build a wall 
upon the premiſſes, it ſhall not bind the aſſignee unleſs he be 
expreſsly named in the covenant, and though he be named, 
yet if the covenant were broken before the aſſignment, he ſhall 
not be bound. 

A. leafes to B. who covenants to repair, and aſſigns to 7. 
S. who dies inteſtate, tlie leſſor may bring covenant againſt 
the adminiſtrator of J. S. and declare againſt him as an aſ- 
ſignee. 

If the leſſee covenant or repair to pay rent, and grant over 
his term, yet covenant will lie againſt him or his executors, 
though the leſſor have accepted rent from the aſſignee. 

So an aſſignee who aſſigns over is liable to covenant for the 
rent incurred during his enjoyment, and if covenant be brought, 
he may plead that before any rent was due he granted and aſ- 
ſigned all his term to J. S. who by virtue thereof entered and 
was poſſeſſed ; and this will be a good diſcharge without al- 
ledging notice of the aſſignment, and the aſſigment will be 
good though made the day before the rent due to a priſoner 
in the Fleet, nor can the plaintiff take any advantage of it by 
replying per fraudem, unleſs he can prove a truſt : It was the 
leſſor's own fault and folly to take the firſt aſſignee for his te- 
nant, nor is he without remedy, for he may bring covenant 
againſt the leflee, or diſtrain upon the land. 

As the aſſignee ſhall be bound by a covenant, which runs 
along with the land, ſo ſhall he take advantage of it. If a man 
leaſe land to another by indenture, this covenant in law will 


go to the aſlignee of the term. 


By 32 H. 8. c. 34. reciting, Whereas divers had lands, ma- 
nors, &c. for life or years by writing, containing certain con- 
fiderations and agreements, as well on the part of the leſſees 
and grantees, their executors and aſſigns, as on the part of the 
leflors and grantors, their heirs and ſucceſſors : And whereas 


by the common law no ſtranger to any condition or covenant 


could 
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would take advantage thereof: It is enacted, that all perſons, 
their heirs, ſucceſſors and aſſigns, which have or ſhall have any 
grant of the king of any lands, manors, c. or any reverſion 
thereof, and alſo all other perſons being grantees or aſſignees 
to or by the king, or to or by any other perſon or perſons, 
and the heirs, executors, ſucceſſors and aſſigns of every of 
them, ſhall and may have like advantage by entry for non- pay- 


ment of rent, or for doing waſte or other forfeiture, and the 


ſame remedy by action only for not performing other condi- 
tions, covenants and agreements contained in the ſaid leaſes, 
againſt the leſſee and grantee, their executors, adminiſtrators 
and aſſigns, as the leſſors and grantors, their heirs or ſucceſ- 
ſors ought, ſhould, or might have had at any time or times; 
and by the ſame act all farmers, leſſees and grantees for years, 
life or lives, their executors, adminiſtrators and aſſigns, ſhall 
and may have like action and remedy againſt all perſons, their 
heirs, ſucceſſors and aſſigns, which, by the grant of the king 
or other perſons, ſhall have the reverſion or any part thereof, 
for any condition, covenant or agreement contained in their 
leaſes, as the leſſces or any of them might or ſhould have had 
againſt the leſſors and grantors, their heirs and ſucceſſors ; re- 
covery in value by reaſon of any warranty in deed or in law 
only excepted, 

It is plain, this act does not extend to gifts in tail, nor to a 
grantee by fine till attornment, for it muſt be intended of ſuch 
aſſignees only, as have had all ceremonies by law requiſite. 

The firſt clauſe extends to grantees of part of the eſtate of 
the reverſion, but not to grantees of the reverſion in part of 
the land, | 

Whoever comes in by the act and limitation of the party, 
though in the pg, is a ſufficient grantee within this ſtatute, 
but it does not extend to ſuch as come in merely by act of 
law, nor to him who is in of another eſtate. 

The grantee ſhall not take advantage of a condition before 
he has given notice to the leſſee, though he may of a covenant. 

The words “other forfeiture,” ſhall be taken for other for- 
ſcitures like to the examples there put, viz. payment of rent, 
or doing waſte, which are for the benefit of the reverſion, and 
therefore conditions for payment of any ſum in groſs, delivery 
of corn, &c. are not within the meaning of this act. The 
pririty of action is transferred, and it may be brought in the 
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country where the covenant was made, as well as where the 
land lies. 

2 Show. 134. Covenant by the aſſignee of the leſſor againſt the leſſee af. 
ter his aſſignment, and after acceptance of rent from the al- 
ſignee, it is good within the ſtatute. 

Ss: - It was formerly holden, that the ſurrenderee of a copyhold 

Gilb. Ten. 181. was not an aſſignee within this act; but the latter caſes have 


Carth. 205. 4 
Salk. 285, holden otherwiſe. 


g Lev. 326. 
x Show. 234. 4 Mod. 80. Skin. 296. 305. 

All covenants are to be taken according to the intent of the 
parties; as where the condition of a bond was to deliver to 
the plaintiff an obligation {in which he was bound to the de- 
fendant) before ſuch a day; if the defendant ſue the plaintiff 
on the obligation and recover, and afterward before the day 
deliver the obligation, it will not be a performance, But if 
A. be bound to B. that his ſon (then being infra annos nubile:) 
ſhould before ſuch @ day marry B,'s daughter, and he does 
marry her accordingly, and after at the age of conſent diſa- 
1 Lev. 1e. grees to the marriage, yer the covenant is performed. But 

if there be any doubt on the ſenſe of the words, ſuch con- 
ſtruction ſhall be made as is moſt ſtrong againſt the cove- 
nantor. Therefore if A. covenant with B. that if B. marry 
his daughter, he will pay him 20 J. per annum without ſaying 
for how long, yet it ſhall be for the life of B. and not for one 


Cr, . 7 


year only. 

A covenant for quiet enjoyment ſhall not be conſtrued to ex- 
tend to a wrongful ejectment by a ſtranger, unleſs ſo expreſſed. 
2 Mod. 138. If A. grant a rent charge to B. tor the uſe of J. S. habendum 
to B. his heirs and aſſigns to the uſe of J. S. and covenant 
with B. to pay to the uſe of F. S. if the rent be behind, J. 
may have covenant. 

Where a man covenants not to do an act or thing which 
was lawtul.to do, and an act of parliament comes after and 
compels him to do it, the ſtatute repeals the covenant. 


Hob. 34. 


Salk- 198. 


So if a man covenant to do a thing which is lawful, and an 
act comes to hinder him from doing it, the covenant is re- 
pealed. But if a man covenant not to do a thing which was 
then unlawful, and an act come and make it lawfel, ſuch ac 
does not repeal the covenant, ; 


I 
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If the principal thing to be performed as the conveyancing Salk. 309 
an eftate, fc. be void, further covenants which are relative 
and dependant thereon, are fo likewiſe ; but where the cove- 1 Salk. 199. 
nants are diſtinct and ſeparate, it is not material whether an 
eſtate paſſed or not; as a covenant for the payment of a ſum 
of money. . 

For the better underſtanding what ſhall be ſaid to be a breach 
of covenant, and how far it is neceſſary to ſet it forth in an ac- 
tion of covenant, it will be proper likewiſe to take notice what 
would be a breach of a promiſe or condition, and how far it is 
neceſſary to ſect it forth in an action of debt or upon the caſe. 

Debt upon bond conditioned to pay on cr before the 5th of Tryen and Car- 
September, the defendant pleaded payment on the 5th; the plain- LES 0. 
tiff replied that he did not, and thereupon iflue joined: After Burr. 944. 
verdict for the plaintiff, judgment arreſted becauſe the replica- 
tion ſhould have been, that he did not pay at the day, nor at any 
time before; for otherwiſe he does not — a breach to intitle 
himſelf to his action, which is neceſſary in all caſes where the 
plea is founded upon ſomething within the condition, But it is 
otherwiſe where the plea is of a collateral matter, (as a releaſe, 

Sc.) for ſuch plea admits a breach, and this rule holds in all 
caſes, except in bonds for the performance of an award; for Salk. 138. S. P. 
there, though a collateral matter be pleaded (ſuch as 1 agard 
feit,) yet the replication muſt ſhew a breach, that it may appear 
to the court to be in ſuch part of the award as is good ; for 
an award may be good in part and. bad in part. 
In caſe for that the defendant promiſed to deliver, on or be- Salk. 240. 
fore the 5th January, 20 quarters of corn out of a ſhip into a 
barge, to be brought by the plaintiff, and breach aſſigned that 
the defendant did not deliver on the 5th z on non afſumpſit ver- 
dict for the plaintiff, and on motion in arreſt of judgment it 
was holden by Helt Ch. Juſt. that as the defendant could not 
make a tender before the laſt day, it ſhall not be preſumed that 
the plaintiff was there to receive it ſooner, therefore the de- 
claration would have been good on demurrer, but clearly ſo 
after verdict, becauſe an actual delivery at any time might 
have been given in evidence on the non aſſump/it. : 

In debt upon bond the defendant prayed oyer of the condi- x $aund. 316. 
tion, which was to perform covenants in an indenture, and 
thereupon he brought the indenture into court, and pleaded that 
there were no covenants on his part to be performed. The 
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plaintiff prayed cyer, and in fact there being ſeveral covenants 
on the defendant's part to be performed, he demurred. Sauns 
ders for the defendant objected, that the plaintiff had demur. 
red trep haſtivement, for that he ought to have ſhewed a breach 
to maintain his action; but the plaintiff had judgment, for it 
appeared judicially to the court, of the defendant's own ſhew- 
ing, that he had pleaded a falſe plea, and therefore there was 
no occaſion for the plaintiff to ſhew any matter of fact to 
maintain his action. 

In debt upon a bail-bond, the declaration ſet forth that 4, 
and B. and the defendant became bound jointly and ſeverally for 
the appearance of A. that A. did not appear, and that the de- 
fendant had not paid ; ſpecial demurrer, becauſe not averred 
that the money was not paid by either of the ether two, and 
compared to a covenant by three, However, upon ſearch of 

recedents, the plaintiff had judgment. 

Debt on bond conditioned to perform an award, the deſen- 
dant pleads aul agard. 'The plaintiff replies, and ſhews an award 
to pay a ſum of money, but no time expreſſed when, and af- 
ſigned a breach in non-payment /icet ſepius requiſitusn. On de- 
murrer the court held it not neceſſary to alledge a ſpecial requeſt 
but where the other party may traverſe it, which he could not 
do here without a departure. 

There is a great difference between aſſigning a breach in an 
action of covenant, and in debt upon bond conditioned for 
the performance of covenants, becauſe in covenant all is re- 
coverable in damages, and thoſe will be what the party can 
prove he has actually ſuſtained, but in the other caſe a breach 
is a forfeiture of the whole bond ; therefore in covenant it 1 
ſuſũcient to aſſign the breach in the words of the covenant, 
but that would not do in debt upon bond for the performance 
of covenants, 

And this leads me to take notice of another difference be- 
tween covenant and debt, viz. That at common law in debt 
upon bond, with condition to perform covenants, the plaintiff 
could aſſign only a ſingle breach, but in covenant he might af- 
ſign as many breaches as he pleaſed ; but now by the 8& 9 
. 3. c. 11, the plaintiff may in debt on bond, or on a penal 
ſam for performance of covenants, aſſign as many breaches as 
he ſhall think fit, and the jury ſhall aſſeſs not only ſuch dama -N 


zes and coſts as have been heretofore uſually done in ſuch 
caſes 
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caſes, but alſo damages for ſuch of the ſaid breaches as the 
plaintiff ſhall prove to have been broken, and like judgment 
ſhall be entered on ſuch verdict as has been heretofore uſu- 
ally done on ſuch like occaſions ; and if judgment be given for 
the plaintiff on demurrer, or by confeſſion or nihil dicit, the 
plaintiff upon the roll may ſuggeſt as many breaches as he ſhall 
think fit, upon which ſhall be a writ of enquiry, &c. and in 
caſe the defendant after judgment, and before execution, ſhall 
pay into court ſuch damages and coſts, a ſtay of execution ſhall 
be entered on record; or if by execution the plaintiff ſhall be 
paid and ſatisfied all ſuch demands, coſts and charges, the 
body, land or goods of the defendant, (hall be thereupon diſ- 
charged, which ſhall likewiſe be entered upon record; but in 
each caſe ſuch judgment ſhall remain as a further ſecurity to 
anſwer the plaintiff ſuch damages as may be ſuſtained for fur- 
ther breach of any covenant in the ſame deed, whereupon the 
plaintiff may have a ſci. fa. and ſo toties quoties, 

But notwithſtanding this act, the plaintiff may take dama- 
ges only occaſione detentionts debiti, and take out execution for 
the penalty. 

In covenant not to buy or ſell without the plaintiff's leave 
for two years, breach aſſigned that diverfts diebus ac vicibus be- 
tween ſuch a day and ſuch a day he had fold to H. and ſeveral 
other perſons unknown, goods to the value of 100 J. and per 
Halt, Ch. Juſt. in debt on bond to perform covenants, the re- 
plication muſt ſhew a certain breach, but in covenant it is 
enough to aſſign a general breach, and this is certain enough 
for it is ſo deſcribed that if another action be brought, the 
defendant may plead a former recovery for the ſame cauſe, and 
aver this to be the ſame ſelling. 

In covenant for rent the breach aſſigned was, that the de- 
fendant had not paid, without ſaying © or his aſligns;” and 
the court held the breach well aſſigned, for the court will not 
preſume an aſſignment. 

And now to conſider what ſhall be a ſufficient performance, 
and how to plead it. 

Where a perſon undertakes by bond for doing of an aQ, it 


is not ſufficient for him to ſhew that he has done all in his G 


power, for the condition is for his benefit, and if not perform- 
ed he is ſubject to the penalty; however this rule is ſubject to 


tus exception, viz, Where the condition is prevented from 
being 
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being performed by the act of God, as by the death of the 
party before the day, or by the act of law; as if I gave a bond 
conditioned to do an act, and a ſtatute afterward made it un 
lawful; or by the act of the obligee himſclf, for it would be 
unjuſt that he ſhould take advantage of his own wrong. 
—— Covenant on a demiſe of a meſſuage with the appurtenances, 
Andrews, M. in which the defendants covenanted to repair, and breach 
ann aſſigned in not repairing: the defendants pleaded the entry of 
the plaintiff in atrium poſterius of the meſſuage. The court 
held it no plea, for the entry into the back yard does not ſuſ- 
pend the covenant to repair, as he is ſtill in poſſeſſion of the 
meſſuage; but the rent is ſuſpended by an entry into any part. 


Fletcher v. Where there is an expreſs negative and likewiſe an affirma- 
Richardſon, 2 1 

nr tive in the covenant, the defendant muſt not plead generally, 
_— b. covenants performed, but muſt ſet ſorth that he has not done 
Palm. 70. what he covenanted not to do, and that he performed what he 


covenanted to perform; and if any of the covenants be in the 

disjunctive, he muſt ſhew what part he has performed; ſo if 

any of them be to be done of record, the performance mult 

be ſhewn ſpecially, becauſe the record ſhall be tried by itſelf, 

But note; That if the negative, cover ant be only in affirm- 

ance of the aſſirmative, performance generally is a good plea, 

1 Saund. 319. If by a deed two things are to be performed, one on the part 

' of the plaintiff, the other on the part of the defendant, if there 

be not mutual remedy, the plaintiff ought to aver performance 

on his part: But where the agreement was in theſe words, It 

&« is agreed upon by G. S. and B. C. that the ſaid B. C. ſhall 

str. 569. &« vive J. S. 100. for all his lands in Dale; in witneſs where- 

1 « of we do mutually put our hands and ſeals:“ It was holden 

that the action was well brought without averring the con- 

veyance of the land, for if it were not conveyed the defen- 

dant might have an action of covenant againſt the plaintiff; 

but it had been otherwiſe, if the ſpecialty had been the words 

of the defendant only, and not the words of both parties by 
way of agreement, as in the caſe ſtated, 

1 Saund, 155, If the covenant of the one part be negative, and the affirm- 

ative covenant of the other part be in conſideration of the per- 

15 : formance thereof ; though the negative be broken, yet the 

f aſſirmative ought to be performed, for it is not a condition 

it; precedent, as a negative covenant cannot be ſaid to be per- 
1 7 formed while it is poſſible to be broken. 


Where 
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Where the covenant is for the act of a ſtranger, there per- 
ſormance generally is not à good plea, but he muſt ſhew how 
performed. 

A. covenants that he has full power to leaſe, Sc. in cove- 
nant it is ſufficient for the plaintiff to ſay that he had not full 
power, but in ſuch caſe the defendant muſt ſhew what eſtate 
he had at the time of making the leaſe, that it may appear he 
had full power, and then the plaintiff muſt ſhew a ſpecial title 
in ſomebody elſe, but the covenant being general, the general 
aſſignment is prima facie good; yet if A. covenant to permit 
B. to take the rents and profits of certain: land, non permiſit 
alone is too general; for in ſuch caſe the defendant could not 
plead 9d perriiſit. 

In this action of covenant the damages, and not the debt, 
being the thing in demand, there is no neceſſity of pleading 
tender and refuſal with an wncore priſt. 

In covenant for non-payment of rent, the defendant cannot 
plead levied by diſtreſs, for that is a confeſſion that it was not 
paid at the day, but riens in arrear, or payment at the 'day, 
will be a good plea. Aliter of riens in arrear generally, 

A releaſe of all demands is not a releaſe of a covenant be- 
fore it is broken, and therefore cannot be pleaded in bar; but 
accord and ſatisfaction is a good plea though the action be 
founded on a deed, for it is not pleaded in diſcharge of the co- 
venant, but -only of the damages, and the covenant remains. 

In covenant for a year's rent due Michaelmas 1726, the de- 
ſendant craved oyer of the leaſe, in which there was a covenant 
on the part of the leſſee to repair {except the premiſſes ſhall be 
demoliſhed by fire) and then pleaded that before Michaelmas 
1725 the premiſſes were burnt, and that they were not rebuilt 
by the plaintiff during the whole year for which the rent was 
demanded, nor had he any enjoyment of the premiſſes, there. 
fore prayed judgment if he ſhould be charged with the rent. 
The plaintiff demurred and had judgment, for whatever was 
the default of the plaintiff in not repairing, yet the defendant 
muſt at all events perform his covenant. 
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1 Show. 1. 


9 Co. 6. 


8 Co. $9. 


1 Show. 130. 


2 Brownl. 273. 
'Slater v. Carter, 
C. B. Eat 4 
G. 1. King's 
Rep. 130. 
Brownl. 19. 


2 Show. go. 
Cr. J. 99. 


Str. 763. 
Ld. Raym. 147. 
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3 Lev. 429. 


4 Co. 90. 


Wicker and 


Norris, $ G. 2. 


Earth. 74. 


Hill and Hol- 
Iifter, E 
19 G. 2. K. B. 


Hob. 206. 


u Introduftion to the Law 


EMAP TLER IF, 
Of Debt. 


HE action of debt is founded upon a contract either er- 

preſs or implied, in which the certainty of the ſum of 

duty appears; and the plaintifF is to recover the ſum in numer; 

and not to be repaired in damages, as he is in thoſe actions 

which ſound only in damages, ſuch as aſumpſit, &c. But when 

the damages can be reduced by the averment to a certainty, 

debt will lie, as on a covenant to pay ſo much per load for 

wood, Sc. 80 if in an action, in which the plaintiff can 

only recover damages, there be judgment for him, he can ai. 
terward bring debt for thoſe damages. 

Debt will lie for an amercement in a court leet, but then 
the declaration ought to ſet forth, that the defendant was an 
inhabitant as well at the time of the amercement as of the of- 
fence, but this will be cured by the verdict, for it muſt be 
proved at the trial, 

Note; In this caſe the defendant may traverſe the fact of 


the preſentment. 


But where there is an averment in the declaration which is 


not neceſſary to maintain the aCtion, the plaintiff is not bound 
to prove it; as where in debt on a policy of inſurance the de- 
claration ſet forth an agreement in the policy that if any dif- 
pute aroſe, it ſhould be referred to arbitrators to be choſen 
one by each party, and averred that it had not been referred, 
and that without default in the plaintiff; at the trial the plain- 
tiff did not prove he ever named a referee, and therefore it 
was objected that he had not proved his declaration. But on 
a caſe reſerved the court held it to be no part of the contract, 
but a collateral agreement, therefore not neceſſary to be ſet 
out in order to intitle the plaintiff to his aCtion, and therefore 
not neceſſary to be proved, 

If a ſheriff levy money at the ſuit of 7 S. and return the 
writ ſerved, J. S. may have debt againſt the fheriff for the 
money without any actual contract. But if he return that he 
has taken goods into his hands to ſuch a value, which remain 


pro defetu eniptorum, he ſhall not be charged. 
Note; 
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Note; Debt againſt the ſheriff for money levied upon a 2 Show. 79. 
fl. fa. is not within the ſtatute of limitations (21 Jac. 1. which 
enas that ations of debt grounded upon any lending or con- 
tract without ſpecialty, debt for arrearages of rent, c. ſhall 
be brought within fix years,) for though it be not a matter of 
record till the writ be returned, yet it is founded upon a re- 
cord, and hath a ſtrong relation to it. 

If a ſtatute prohibit the doing a thing under a certain pe- . R. A. 538. 
nalty, and preſcribe no method of recovery, the party intitled 
may bring debt. | 

If a pawner (after tender and refuſal) recover goods in an Ce. L. 209, 
action of trover, yet the pawnee may have debt for his money, 
for the duty remains. 

So if the pawn be ſtolen or periſh without the default of Su. 91g. 
the pawnee. 

A. paid money to B. as a fine upon B.'s promiſe to make Palm. 364 
2 leaſe of land; before the leaſe made B. was evicted; the 
court held debt would not lie for the money, for it was not 
paid to be received back again.—It appears by what is ſaid 
unte fo, that in ſuch caſe the party might bring an action of 
aſumgſit for money had and received to his uſe ; and there- 
fore it is probable that on the ſame ground the courts would 
now hold that the aCtion of debt would lie. 

If a man enter into a bond for the payment of ſeveral ſums Co. L 47. * 
of money at ſeveral days, debt will not lie till the laſt day be 
paſt : And it is the ſame upon a contract, for where there is 
but one contract there can be but one debt, and conſequently 
but one action of debt. But on a covenant or promiſe, after 
the firſt default covenant or caſe will lie, for as often as the 
money is not paid, ſo often there is a breach of covenant. 

What is ſaid above is meant of ſingle bonds; for where Cotes and 
there is a bond in a penal ſum, conditioned to pay money at 2 8 
different days, the condition is broken, and the bond become 
abſolute upon failure of payment at either of the days, and 
debt will lie before the laſt day is paſt. 

If this action be brought for money, it muſt be in the gebet 
and detinet; if for goods in the detinet only. So if brought 1 R. A. 624. 
bor foreign money not made current: Or it may be brought in _ 135. 
Ahe debet and detinet for ſuch a ſum as is the value of the foreign. 
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1 Lex. 2 50s 


3 R. A. 602. 


2 R. A. 603. 
Co. 31. 
id. 36, 


Taylor v. Hol- 
man & Robins, 
G. Hall Sittings 
after Tr. 1764. 


2 Raym. 1502. 
Per Pemberton 
C. J. at Hert- 
ford, Leat 


2633. 


Salk. 658. 


An TIntrodufion to the Law 


An executor muſt bring debt in the detinet only, though 
this would be aided after verdict by the 16 Car. 2. and the 
4 Ann, c. 16. extends all the ſtatutes of jeofails to judgment 
to be entered on confeſſion, c. So if an executor bring 
debt againſt a ſheriff upon an eſcape, it ſhall be in the detinet 
only, So if he bring debt upon a judgment obtained by him- 
ſelf: But if he take a bond for a debt due to his teſtator, 
debt upon it muſt be in the debet and detinet ; ſo if he ſell the 
goods of his teſtator, and bring debt for the money, But if 
an executor were to take a freſh bond with an additional 
obligee, payable at the ſame time as the former, it ſeems in 
ſuch caſe as if he ſhould bring debt upon it in the detinet only, 
for by ſuch change of the ſecurity he does not make himſelf 
liable, as he does in the other two caſes. So debt againſt 
an executor ſhall be in the detinet only, for he is chargeable 
no further than he has aſſets ; but after judgment againſt an 
executor, one may have debt in the debet and detinet, ſug- 
geſting a devaſiavit, and thereby charge him de bonis pro 
priis. So in debt for rent incurred in his own time, and ib 


in debt againſt an heir on the bond of his father. 


In debt on a judgment againſt the defendants as executor; 
ſuggeſting a deva/lavit ; In the original action the defendants 
had pleaded plene adminiſtravit, and the plaintiff had taken 
judgment of future aſſets quando acciderent, Lord Mansfidd 
would not allow the plaintiff to give any evidence of effects 
come to the hands of the defendant before the judgment; tot 
the plaintifF has admitted that the defendants fully adminiſtred 
to that time: And there being no evidence of any aflets come 
to his hands fince, the plaintiff was nonſuited. 

In debt upon bond, the defendant cannot plead nil debet, but 
muſt plead nor: i? fuctum; and it has been ſaid, that if on ſuch 
iſſue there be a variance in the date between the count and the 
deed, the plaintiff ought not to be nonſuited, becauſe the deed 
is brought into court, and remains there; and therefore the ma- 
terial part of the iſſue is, whether the deed brought into count 
be his deed, and the decd in court is the deed upon which, 
notwithſtanding the miſtake. However this opinion may wel 
be doubted of, for it is the conſtant practice to compare the de- 
claration with the bond produced at the trial; yet where the 
plaintiff declared of a deed of covenant, dated 3oth Marc 
anno Domini 1701. anneg. regni 13 W. 3. and made a profett 

upon 


TW. I ae in >. 
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upon oper, the deed was only dated 3oth March 1701, want- 
ing anno Domini et anno regni, &c. and though it was demur- 
red to for the variance, the court held it none, for it was im- 
plicitly in the deed. TY 

Debt on bond, quod cum defendens apud London, Cc. per 
ſcriptum, &c. conceſſit ſe teneri to the plaintiff in 40 J. ſolvend. 
to the plaintiff, c. the defendant craved oyer, and the bond 
was to pay to his attorney or his aſſignees, and was dated at 
Port Saint David's, the defendant pleaded theſe variances in 
abatement z and per cur. the firſt is no variance, for payment 
to the plaintiff or his attorney is the ſame thing, the teneri 
made it a debt to the plaintiff, and a feu nd. to any body elſe 


would be repugnant : But the ſecond variance is fatal, for - 


the dating made the bond local, but he might have declared 
qued cum the defendant, apud Port St. David's, viz. apud 
London in parech?. 

In debt for rent, if it be reſerved by deed, the proper plea 
is nn eff factum, if without deed non dimiſt; or if by deed 
he may plead nil debet, for an indenture does not acknow- 
ledge a debt like an obligation, for the debt accrues by the 
ſubſequent enjoyment. 

The difference is where the ſpecialty is but inducement to 
the action, and matter of fact the foundation, there nil debet 
will be a good plea z but where the deed is the foundation, and 
the matter of fact but inducement, there nil debet is no plea. 

In debt for rent upon an indenture, if the defendant plead 
nil debet, he cannot give in evidence that the plaintiff had no- 
thing in the tenements, becauſe, if he had pleaded it ſpecially, 
the plaintiff might have replied the indenture and eſtopped 
him, or the plaintiff might demur, for the declaration being on 
the indenture, the eſtoppel appears on record. Bat if the defen- 
dant plead nihil habuit, Ic. and the plaintiff will not rely on the 
eſtoppel, but reply habuit ;, the jury ſhall find the truth. 

In debt againſt a ſheriff, the plaintiff declared on a judg- 
ment againſt J. S. and a fi. fa. taken out and delivered to the 
defendant, who virtute thereof hath levied the money; the 
defendant pleaded nil debet, and it was holden a good plea, 
and this difference taken, that where the writ has not been 
returned, the plea is good, becauſe it is matter of fact, whe- 
ther he has levied the money or not; otherwiſe where the 


fe fa. is returned. | 
By 


Salk, 659. 


Hard. $32. 


2 Raym. 1 50. 


Salk. 277. 


Ca. Kk. B. bog. 


Underhill v. 
Matthews, E. 
2G. 1. C. B. 


By. 219. 


Ineledon and 
Crips, 2 Salk. 
658. 2 Raym. 
214. 8. C. 


Me mot and 
Bates, Hil. 
4 G. 2. 


5 Co. 119. 


11 Cor 27. 


An Introduction to the Law 


By 4 & 5 Ann. c. 16. . 12. Where debt is brought of 
any ſingle bill, or upon any judgment, if the money due 
thereupon have been paid, ſuch payment may be pleaded in 
bar: And ſo of a bond conditioned to pay money, though 
the money were not paid at the day and place, yet if it were 
paid at a ſubſequent day, the defendant may plead it in bar; 
but the defendant cannot plead a tender and refuſal of princi- 
pal and intereſt at a ſubſequent day in bar, for that is not 
within the equity of the ſtatute ; for ſuch conſtruction would 
be prejudicial, as it would empower the obligor to compel 
the obligee at any time without notice to take in his money, 

In debt upon a contract, the plaintiff muſt prove the ſame 


contract as is alledged in his declaration; as if debt be 


brought on a contract for 20 J. proof of a contract for 20 marks 
is not ſufhcient, though the defendant pleaded non debet pro- 
dict. 201. nec aliquem denariorum, for there is a difference be- 
tween the contract proved, and the contract declared upon. 


The plaintiff declared upon a deed whereby the defendant 
covenanted to pay the plaintiff 35/. for every hundred of 
wood in ſuch a place, and that he delivered ſo many. 
hundred and one half, which came to 182 /. 10s. the deſen- 
dant demurred; and the court held, Firſt, there can be no 
apportionment, and the demand of the half hundred is more 
than can be due by contract. Secondly, a remittitur may be 
entered for that, and judgment for the reſt, But where the 
ſum demaaded depends on the deed itſelf, and on nothing 
extrinſical, (as in debt or covenant to pay 20 /.) there can 
be no remittitur. But here it might be more or leſs by mat- 
ter extrinſic; and therefore the variance not inconſiſtent with 
the deed. 

If the defendant plead nn ef fuctum, the plaintiff muſt 
prove the execution of the deed, and proof that one who 
called himſelf B. executed is not ſufficient, if the witneſs did 
not know it to be the defendant. 

The defendant may on the general iſſue give in evidence any 
thing which proves the deed to be avoided, though it were des 
livered as his deed, for the plea is in the preſent tenſe, and ifit 
be avoided, it is not now his deed ; as if it have a raſure before 
the action brought: But if the alteration be by a ſtranger with- 
out the privity of the obligee in a point not material, it will not 


avoid it, And note; Though if ſome of the covenants of an 
indenture 
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indenture or conditions of a bond be againſt law, they are 
void ab initio, and the others ſtand good, (for if part of the 
condition be bad by the common law, and part good, the 
deed will be good for that part of the condition which is good, 
aliter where part is made bad by ſtatute.) Yet if a deed con- 
tain divers diſtinct and abſolute covenants, or a bond divers 
diſtinct and abſolute conditions, if any of them be altered by 
additions, interlineations or raſure, this misfeaſance ex 59. 
fas avoids the whole deed. So if the ſeal be broken off, but 
the jury may find it was broken by chance. 

Three were bound jointly and ſeverally in an obligation, and 
on an aCtion brought againſt one of them, he pleaded that the 
ſeal of one of the others was torn off, and the obligation can- 
celled, and therefore void againſt all. Upon demurrer, it was 
adjudged that the obligation by the tearing off the ſeal of one 
of the obligors became void againſt all; notwithſtanding the 
obligors were bound ſeverally as well as jointly. But if the 
obligation had been only ſeveral, and the ſeal of one were 
broken off, it ſeems the obligation would continue good 
againſt the others. 

The defendant may give in evidence, that they made him 
ſign it when he was ſo drunk, that he did not know what he 
did, (or that he was a lunatic at the time. Yates and Boon, 
Middleſex, M. 12 G. 2. Str. 1104.) ot that it was delivered 
as an eſcrow on a condition not performed. But if the deed 
be only voidable, the defendant ſhall not avoid it, or take any 
advantage of it on the plea of non eff factum; as that the ob - 
ligor was an infant, or that it was obtained by dureſs. 80 
the defendant cannot give payment in evidence on this plea; 
but may give in evidence that ſhe was a feme covert at the 
time of entering into ſuch bond, for that proves it not to be 
her deed, 

If the defendant plead dureſs, the deed is admitted, and the 
iſue lies upon the defendant ; and if the defendant prove the 
deed was given under an arreſt without any cauſe of action, 
it is ſuſſicient: or if the arreſt were without good authority, 
tho? for a juſt debt; or if the arreſt were by warrant from a juſ- 
tice of peace on a charge of felony, when no felony was com- 
mitted, or though a felony were committed, yet if the arreſt 
be unlawfully made uſe of, it may be conſtrued a dureſs, 
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Francis v. 
Win;zate, E. 
11 C. 2. 


2 Lev. 220. 
2 Show. 28. 
11 Co. 23. d. 


Law of Evid. 


Cole and 
Robins, H. 

2 An. per Holt, 
Salk, MSS. 

2 R. A. 633, 

5 Co, 119. 


Ca. K. B, 609. 


5 Co. 119. 


Aleyn 92. 
Wooden and 
Collins, Micy 
9 . 2. 
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In 1 Re. Abr. 687. It is ſaid that a man ſhall avoid his deed 
by dureſs of his goods, as well as of his perſon, but in Sumner 
and Feryman, Hil. 1708, it was holden that a bond could 

Str. 977. not be avoided by dureſs ofggoods. 

If A. menace me, except I make unto him a bond of 400. 
and I tell him I will not do it, but I will make unto him 2 
bond of 20/7. the court will not expound this bond to be vo- 

Bac. Reg. aa. luntary upon this maxim, nan viderur cenſenſum retinuiſſe, f 
quis ex praſcripto minantis aliquid immutavit. 


It is a rule of law, that no one can avoid a bond by aver- 
ring a delivery thereof upon condition, unleſs he ſhew a writ- 
D. & S. cap. 22. ing of the condition; for as he is charged by a ſufficient 
writing, ſo he muſt be diſcharged by ſufficient writing, 
or by ſome other thing of as high authority as the obli- 


Br, faits. 10. 


gation. 
1 For the ſame reaſon, the deſendant cannot aver the condi- 
Mo. 477. tion to be different from what is exproſſed in writing; but any 
averment conſiſtent with the condition, which ſhews the con- 
dition againſt law, will be admitted; therefore where the 
conſideration on which the bond 1s given is illegal, the defen- 
333 dant may take advantage of it by pleading, as | ſ:mony, 
Hut. ca. uſury, compounding of felony, Sc. and this, notwithſtand- 
_— wg ing there be a different and Jegal conſideration recited in the 
1 P. W. 189. bond. 
Savage and To debt upon bond the defendant pleaded the infolvent 
1 debtorsꝰ act, the plaintiff replied there was no notice given 


G. 2. 
him purſuant to the act, and iſſue being joined thereon, the 


ſummoner being deac, the duplicate of the proceedings of the 
Juſtices was holden to be ſufficient evidence, becauſe the no- 
tice was not a matter on which to found their juriſdiction; 
if it had been fo, this evidence would not have been ſufficient. 
But in this caſe, they are judges of the ſulkciency of proof 


of notice, it being part of their juriſdiction, and conſequently | 

their duplicate of its being a good notice will be good exi- q 

dence, the ſummoner being dead. 

Labore v. In an action by the aſſignee of an inſolvent debtor, the cer- 0 

. 1 tiſicate made at the ſeſſions is prima fecie evidence of a due t 

alter, Z : : 

after Mich. diſcharge, and of all the proceedings under the inſolvent act: * 
1772. — __ » ) DF l Y x 1 — 4 - 

077 m Con and if there be any fraud or irregularity in the proceedings | tc 

v. dti-rup, B. is incumbent on the defendant to prove it, d 
K. Tr. 9 C. 2. It 
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If the defendant to debt on bond conditioned to pay on a 
day certain, plead folvit ad diem, the ifſue lies upon him, and 
he prove payment before the day it is ſuſicient, for he 
If he were to plead it, and iſſue were 
therefore to ſuch 


could not plead it. 
mined thereon, it would be immaterial ; 
plea the plainti ſhould reply, quod non ſelvit ſtcundum formam 
On the 7 0 of felvit ad diem the de- 
ſendant may given in evidence non-payment of intereſt for 20 
rears, but in ſuch caſe if the plaintilf be executor of the obli- 
gee, he will be admitted to prove an entry on the back of the 
bond by the teſtator of intereſt being paid. But ſuch entry 
bught to appear to be made before the preſumption had taken 


p 7 eſe, Tum C2 ibis nt. 


To a bond of 30 years ſtanding, the defendant pleaded l- 
vit ad diem, and relied upon the preſumption ; the plaintiff 
proved payment of intereſt two years after the time mentioned 
in the condition, but, gave no evidence of any ſubſequent re- 
ceipt or demand; and Raymond Ch. Jult. was of opinion that 
this plea was to be taken as ſtrictly in this caſe as in any other 
and therefore the plaintiff having falſhcd the plea, it was not 
enough to ſay the other 28 years were enough to let in the 
preſumption, becauſe to take advantage of that the defendant 
ould have pleaded upon the act for the amendment of the 
aw, that he paid the money after the day, in which caſe it 
would have been with him upon this evidence. 

The caſe of Goddard againſt Cox is worthy of notice, as 
ſewing who has the power of applying payments. 

S. O. was indebted to the plaintiif for coals; he died and made 
his wife executrix : ſhe continued to deal with the plaintiff, then 
married the defendant, who likewiſe had coals from the plaĩntiſi, 
14 made ſeveral payments, generally upon account, which, if 
plied to the debt from the executrix, and her debt whilſt a 


TR 
dow, cleared both, and the preſent action was againſt the 
actendant 0; ly for what was delivered in his time. "The queſ- 
tion was, who had a right of applying theſe payments, there 
being no direction "bin the defendant, ho it was agreed had 
tic ſirſt right 3 and Lord Ch. Juſt. Lye held that thereby it de- 
roived to the plaintiff, and therefore he might apply the money 
debt, the deſendant being by marriage a 
debtar for chat; but as to the demand againſt her as executrix, 
N 2 the 


to di "4 char CC Li 15 wile's 


174 


Winch and 
Pard 'N, . 1 
6. . 


Sexrle and 
Rarrins ons 


Str. 827. 


Str. 6 52. 
Moreland and 
Benet, 


Str. 11 944 


LE: 


r 


* 


2 
A K 


r 
* 


* 


2 * * W 2 * — * 
208 


: r 

P = 2. * 

* 
3 2 =. <A 5 


— — 


2 + 


fp 
7 


11 
45 
C ? 
4 
1 
ty 


2 Sr 
oo" I 4 7 , \ b 
— - ws + _ 0 Ka P 4 4 4 y E 2 — * 
2 1 2 — — — 2 * — - — 2 nes C 5 N * 4 
2 7 9-2 Ee 4B: : 92 3 
2 3 * > — N > : : "a 2 Ke" 3 — 
= 78a a, = . —_— 3 2 — 1 . a 2 ; 
"IS * = * 2 * _ + =. d * 1 . 4 
* 2 — . . \ * - * = 292 . * * IT © II p : 4 x n 1 
— wy "— oh » 2803S * 1 LE 2” — ow * a ＋ 4 2 a a xy 7 „ ; * *& by 3 OS = 
= — EY PL. — E — An "IS 33 1 
a b . K > 3 
- — 4 Pl wa 
N — — ene — 
. 


= "1" 
K * „ 2 
+ 
— = 4 2 
s bf - 9 
ln MM.” — 
. 7 
$ —- 
= — 
= — 


175 


6 Co. 47. 


1 Raym. 728. 
Salk. 241. 


Allam and 
Heber, Tr. 

21 G. 2. K B. 
Str. 1270. 


5 Co. 60. 


Ld, Ray m. 734. 


ones 88. 3. 

ulſt. 317. 
Pop. 153. 
Palm. 419. 


An Introduction to the Law 


the validity of which depended on the queſtion of aſſets, &c. 
he was of opinion the plaintiff could not apply any of the 
money to the diſcharge of that demand. 


In debt againſt an heir, who pleads riens by diſcent, the obli- 


gation is admitted, but the plaintiff muſt prove aſſets, and it 
ſuſſices if he prove aſſets in Cornwall, though they be alledged 
in London, for aſſets or not, is the ſubflance of the iſſue; or the 
plaintiff may prove that the land was deviſed to the defendant 
and his heirs, charged with a rent, Sc. for where the deviſe does 
not vary the limitation, the heir takes by diſcent, And theſe and 
many other caſes were very lately conſidered, in a caſe where 
the teſtator ſeiſed in fee deviſed to the defendant, his heir, all 
his eſtate real and perſonal, upon condition that he paid his 
debts and legacies; and a queſtion was made whether he 
took by purchaſe or di/cent, the heir having pleaded riens per 
diſcent to debt upon a bond of his anceſtor; and the whole 
court held that the tenure and quality of the eſtate not being 
altered, he took by di/cent, and that charging an eſtate makes 
no alteration as to the heit's taking in reſpect of the 
land. 

So if the heir take by a voluntary ſettlement - made by his 
father, which is void as to creditors, by 13 Eliz. c. 3. 

In debt on bond againſt the heir, on the iſſue of riens per diſ- 
cent, the heir may give in evidence an extent againſt him upon 
a debt owing by his father upon bond to the king; but it 
will be neceſiary to produce the bond itſelf, or a ſworn copy 
of it. 

Note; Where you bring a /c. fu. againſt the heir upon 2 
judgment on bond had againſt his anceſtor, you can only ex- 
tend a moicty of the land deſcended by elegit, for he is only 
chargeadle as tertenant, But where you bring an action 
againſt the heir upon the bond of his ancef!or the plaintiff is 
intitled to take the whole land deſcended in execution. 

By 3 & 4 V. MM. c. 14. If the heir alien before action 
brought, yet he ſhall be liable to the value of the land, and jf he 
plead riens per diſcent, the plaintiff may reply, that he had lands 
from his anceſtor before the original writ brought, or bill filed; 


and if upon iſſue joined thereupon it be found for the plaintiff, the 


jury ſhall enquire the value of the lands ſo deſcended, and there- 
upon judgment ſhall be given, and execution awarded as afore- 


ſaid, (i. e. to the value only) but if judgment be given by con- 
feſſion 


— — — 
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ſeſion of the action without conſeſſing "aſſets deſcended, or 
upon demutrer, or nil dicit, it ſhall be for the debt and da- 
mages without any writ, to enquire of the lands deſcended. 

The plaintiff may join iſſue on the plea riens per diſcent, 
without replying as he is impowered by this ſtatute, and in 
ſuch caſe the jury are not to ſet out the value of the Jand de- 
ſcended, but it is ſuſſicient for them to find that lands came 
by diſcent ſuſſicient to anſwer the debt and damages. 

The defendant pleaded riens per diſcent al temps del original, 
the plaintiff replied, that the defendant had ſufficient lands 
before the time of the original purchaſed, and on iſſue there- 
on a verdict was given for the plaintiff, but no enquiry of the 
value of the lands, and the court awarded a replcader ; iffue 
ought not to have been joined on the ſuſſicieney of the land 
deſcended. 

The heir cannot have two defences, one at common law, 
and one on the ſtatute : therefore if to riens per diſcent al temps 
dil writ, the plaintiff reply that before the time lands de- 
ſcended, the heir cannot rejoin that he ſold them and paid 
bond debts to the amount; he ought to diſcloſe the whole in 
his bar at once, 

Debt on bond againſt the defendant as brother and heir to 
7. S. upon iſſue riens per diſcent a ſpecial verdict that the 
obligor was ſeiſed in fee, had iſſue and died ſeiſed, and the 
iſſue died without iſſue, whereupon the lands deſcended to the 
defendant as heir to the ſon of his brother, and the court held 
the iſſue was ſound againſt the plaintiff; for the defendant 
lath nothing as immediate heir to his brother, and if he 
would charge him as collateral heir he ought to have made a 
ſpecial declaration. 

But if A. ſettle an eſtate upon himſelf for life, remainder to 
his firſt and other ſons in tail, remainder to his own right 
heirs, and enter into a bond, and die leaving a ſon who dies 
without iſſue, whereupon the uncle enters, he may be charged 
as brother and heir of 4. for he muſt make himſelf heir to 
him who was laſt actually ſeiſed, —And note, a reverſion ex- 
pectant upon an eſtate tail is not aſſets to charge the heir 
upon the general iſſue vient per diſceut; but a reverſion ex- 
peCtant upon an eſtate for life muſt be pleaded ſpecially. 

But in debt for rent upon the plea of nil deber, he cannot 
give in evidence diſburſements for neceflary repairs, where the 
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plaintiff is bound to repair, for he might have had covenant 
againſt him; but he may give in evidence, entry and evic- 
tion by the plaintiff. But if the leſſor enter by virtue of x 
power reſerved, or as à mere treſpaſſer, yet if the teflee be 
not evicted, it will be no ſuſpenſion of the rent. 

On nil debet the plaintiff proved a note by which the defen- | 
dant agreed to hold for a year at 15 /. the plaintiff was grantee f 
of a reverſion, and the life at that time dead, but he had | 
never been in poſſeſſion : the defendant was permitted to give 
in evidence a prior grant of the reverſion notwithſtanding the 
note: but Halt Ch. Juſt. ſaid, if the plaintiff had ever been 
in poſſeſſion, though but as tenant at will, the deſendant 
could not give in evidence ai habuit in tenementis, without 
having been evicted. So he may plead 2m demſit, and give 
the ſpecial matter in evidence, but if the leaſe were by inden- 
ture he could not plead this plea, for an indenture concludes 
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both parties. 

In debt for rent the defendant pleaded infancy at the time 
of the leaſe made, and upon demurrer the court held the leaſe 
voidable only at the election of the infant, by waiving the 
land before the rent day comes, but the defendant not having 
ſo done, and being of age before the rent day came, the 
plaintiſf had judgment. 

A leaſe by parol for a year and an half, to commence after 
the expiration of a leaſe which wants a year of expiring, is a 
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good leaſe within the ſtatute of frauds, for it docs not exceed 
three years from the making. 

If the defendant inſiſt that the leaſe declared on is not the 
plaintiff's, the plaintiff may ſhew it was made by A. who had 


74 8 authority from him to execute it in his name, and the au- 
i thority necd not be produced. But the Icaſe muſt be made 
* Sus. 705 V and executed in the name of the principal. 

"i By the 32 H. 8. c. 37. The CXECUtors and adminiſtrators 
pe of tenants in fee, fee tail or for lite of rent ſervices, rent 
"| charges, rents ſeck and fee farms, may bring debt for the 
* arrearages againſt the tenant who ought to have paid the 


ſame.—For the conſtruction of this ſtatute, wide ante py 
1 lib. 2. cap. 4. —The action is local, and muſt be brought 
where the land hcs, 

Note; detinet for rent againſt an executor muſt be brought 
where the leaſe was made, becauſe it is for arrears in the teſta- 


tor's time; but when it is in the debet and detinet for rent ac- 
8 I erued 
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cerned in the executor's time, it muſt be where the land lies, 
but if iſſue be joined it cannot be altered, becauſe it is agreed 
to by the defendant. 

Debt for rent againſt the leſſee may be either where the 
land lies, or the deed was made, but an aſſignee is charge- 
able only on the privity of eſtate. 

Debt againſt an executor on a judgment ſuggeſting a deva- 
favit, may be either in Middliſex where the judgment is en- 
tered, or in the county where the devaſtavit is laid to be. But 
if the defendant admit the judgment and traverſe the waſting, 
that itſue muſt be tried in the proper county. 

To debt upon bond, the defendant being an executor, 
pleaded a judgment had againſt him on a fimple contract debt 
ultra, Oc. and upon demurrer the plea was holden good, for 
otherwiſe an obligee might ruin an executor by keeping the 
bond in his pocket: he ought to give notice of it. - Nay it 
has been holden, that an executor is not bound to take no- 
tice of a judgment obtained againſt his teſtator. 

The jury muſt anſwer to all they are charged with, there- 
fore where in debt upon a charter party, whereby the defen- 
dant was to pay fifty guineas per month, the plaintiff declared 
for 500/. the defendant pleading that he had paid for all the 
time the ſhip was in his ſervice, iſſue was joined thereon ; the 
jury gave a verdict, that 3571. remained unpaid, but ſaid 
nothing as to the reſt of the 5007. and therefore on a writ 
of error K. B. reverſed the judgment: and note; that in 
ſuch caſe, it no judgment be given, a ve. de novo ſhall iſſue. 
The jury beſide finding the debt ought to give damages for 
the detention, which is uſually 15s. though under particular 
circumſtances it may be more; as ſuppoſe the principal and 
intere!t due on a bond exceed the penalty, the jury ought to 
give the reſidue in damages as well as in debt upon a ſingle 
bill. 

This is a proper place to take notice of the ſtatutes for 
ſetting off mutual dchts, and alſo to conſider what is an ex- 
tinguithment of a debt. 


By 2 G. 2. c. 22. Where there are mutual debts between 
plaintiff and defendant, or if either party ſue or be ſued as cxe- 
cutor or adminiſtrator, where there are mutual debts between 
the teſtator or inteſtatc, and the other party, one debt may be 
{ct againſt the other, and ſuch matter may be given iu evidence 
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on the general iſſue, or pleaded in bar, as the nature of the 
caſe ſhall require; ſo as at the time of his pleading the general 
iſſue, where any ſuch, debt is intended to be infiſted upon in 
evidence, notice be given of the particular ſum or debt ſo 
intended to be inſiſted on, and upon what account it became 
due; and by 8 G. 2. c. 24. mutual debts may be ſet againſt 
each other, notwithſtanding ſuch debts are of a different 
nature, unleſs in caſes, where either of the ſaid debts ſhall 
accrue by reaſon of a penalty coatained in any bond or ſpe- 
cialty; and in all ſuch caſes the debt intended to be ſet of 
ſnall be pleaded in bar, in which plea ſhall be ſhewn how much 
is truly and juſtly due on either fide, and in caſe the plaintiff 
I ſhall recover, judgment ſhall be entered for no more than ſhall 
I appear to be due after one debt ſet againſt the other. 

I Fowler v. Jones, A notice was as follows, take notice that you are indebted to 
; | — Welt- me for the uſe and occupation of a houſe for a long time held and 
4 Hil. 8G. 2, enjoyed, and now lately elapſed. The debt intended to have 
been ſet off was for rent reſerved on a leaſe by indenture, 
which not being mentioned in the notice could not be given 
in evidence; for if this had been ſhewn, the plaintiff might 
probably have proved an eviction, or ſome other matter to 
avoid the demand, Theſe notices ſhould be almoſt as certain 


as declarations. 
A debt due to a man in right of his wife cannot be ſet off 


Pa nter v. 

2. 8 B. in an aclion againſt him on his own bond. 

O. Cr be, Where the plea is of an equal ſum, there the action is 
*** barred, but if it be for a leſs ſum than for what the action is 


brought, the defendant muſt pray to have it ſet off. 
Prown and The day after the laſt act paſſed, Lord Hardwicke, Ch. Juſt, 
Holyoak, 8 C. 2. gelivered the opinion of the court of &. B. that a debt by 
ſimple contract might by tlie former act have been ſet off 

A againſt a ſpecialty debt. 

Ibis If there be mutual debts ſubſiſting between the teſtator and 
. J. S. the executor will be indemnified in ſetting off J. S. s 
debt againft his teſtator's without bringing an action againſt him. 
Hutchinſon v, In debt upon bond, the defendant pleaded a greater debt in 
Sturges, Tr. 14 bar, upon which the plaintiff prayed to have the condition of his 
Tſe bond inrolled, which was to appear at Weſminſler, and demur- 
red; and it was holden that chis bond was not within the 
8 G. 2. for that ſtatute relates only to bonds conditioned to 


pay money, and not to bail-bondsz and it was not within the 
"A ſtatute 
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fatute 2 C. 2. becauſe the plaintiff did not bring the action in 
his own right, but as truſtee for another, (for he was an 
officer in the palace court;) but if it had been given to the 
ſheriff, and by him alligned to the party, it might be otherwiſe, 
and then the penalty would have been conſidered as the debt, 
hecauſe it would have depended upon 2 G. 2. 

In debt on bond, the defendant craved ozer of the condi- 
dition, which was to pay the plaintiff 10 J. a year during life, 
and then pleaded, that the plaintiff was indebted to him in 
the ſum of 500 J. for money lent, &c. exceeding the yearly 
ſums that had incurred for the annuity, and offered to ſet 
off as much, c. and on demurrer the plea was holden good. 

To aſſumpſit for 40 J. lent, Sc. the detendant pleaded articles 
of agreement with mutual covenants in a penalty of 200/, tor 
performance, and ſhewed a breach whereby the penalty became 
due, and offered to ſet off; on demurrer the court held this 
plea not within the ſtatutes, for there may not be 5/. juſtly 
due to the defendant on the balance. 

A debt barred by the ſtatute of limitations cannot be ſet off. 
If it be pleaded in bar to the action, the plaintiif may reply 
the ſtatute of limitations. If it be given in evidence on a no- 
tice of ſet-off, it may be objected to at the trial. 

A. having been appointed by B. his attorney to receive his 
rents, did after his death receive rent arrear in B.*s life-time; 
B's .executrix brought an action for the money in her own 
name; the defendaut gave notice to ſet off a debt due to him 
from the teſtator, which was not allowed at the trial, becauſe 
the teſtator had never any cauſe of action againſt the defendant, 
for the money was not received till after his death, 

To an action on a promiſſory note of 30/7. the plaintiff 
took a verdict for the whole ſum, the defendant had at the 
ſame ſittings an action againſt the plaintiff for 11. to which 
there was a notice to ſet off the note of hand ; and the court 
held that notwithſtanding the verdict, the note of hand might 


be ſet off, for if at the time of the action brought there are mu- 


tual demands, they by the ſtatute may be ſet off; and juſtice 
may be done by entering a remittitur on the ſirſt record as to 
ſo much. 

The aſſignee of a bankrupt brought an action for work and 
labour, the defendant gave notice of a ſct-off, and at the trial 


produced a negotiable note given by the bankrupt antecedgnt to 
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his bankruptcy to Scott, and Scott's hand was proved to the 
indorſement to the defendant, but no proof- was given when 
it was indorſed, upon which the plaintiff called two witneſſes, 
who gave ftrong evidence to ſhew it was after the bankrupt- 
cy; however the defendant had a verdict ; but a new trial 
was granted, becauſe ſuch indorſee ought not to be in a better 
condition than the drawee, who would only have come in as 
a creditor under the commiſſion. 

To an action of indebitatus afſumpfit by the aſſignees of a 
bankrupt, for goods fold by them to the defendant, he pleaded 
that Harveſt before his bankruptcy, (viz. 21 Hr. 1740.) was 
indebted to the defendant by bond in 100/. conditioned to pay 
504, which excecded the 13 /. mentioned in the declaration; 
and upon demurrer it was hoiden, that the ſtatute for ſetting 
off mutual debts does not extend to aſſignees of bankrupts, and 
that theſe can never be conſidered as mutual debts, for where 
there are mutual debts, there muſt be mutual remedics, which 
is not the caſc here, 

But by the 5 Ges. 2. c. 30. /. 28. Where it ſhall appear to 
the commiſſioners that there has been mutual credit given by 
the bankrupt, and any other perſon, or mutual debts between 


the bankrupt and any other perſon, at any time before ſuch 


perſon became bankrupt, the commiſſioners, or the aſlignzes 
of the bankrupt's eſtate, ſhall ſtate the account between them, 
and one debt may be ſet againſt another; and what ſhall appear 
to be due on the balance, and no more, ſhall be claimed, or 
paid, on either fide. 

In replevin, the avowant juſtified under a diſtreſs for rent; 
the plaintiff at N/ Prius inſiſted, that there was more due 
to him than the rent amounted to, and Deniſon J. refuſed the 
evidence, and upon motion for a new trial, the court held 
that 2 G. 2. did not extend to the caſe of a diſtreſs, for that 
is not an action, but a remedy without ſuit ; they likewife de- 
clared, that it did not extend to detinue, aud the like actions of 
wrong. 

In covenant upon an indenture for non-payment of rent, the 
defendant pleaded non eff factum, and gave a notice of ſet- off, 
Mr. J. Denton at the aſſizes was of opinion he could not upon 
this iſſue; but upon a motion for a new trial, the court held 


the evidence ought to have been received, for the general iſſue 
mentioned 
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mentioned in the act muſt be underſtood to be any general 
iſſue, and accordingly ordered a new trial. 

If a man accept a bond for a legacy, it is an extinguiſhment 
of the legacy; ſo if a man accept an obligation for a debt due 
by ſimple Contract 3 otherwiſe for a debt due by ſpecialty ; but 
if a ſtranger give a bond for a debt due by ſimple contract from 
another, it will be no extinguiſhment. 

So if a man after an act of bankruptcy committed, give a 
bond ſor a ſimple contract debt, it will not ſo far extinguiſh 
the ſimple contract as to deprive the creditor of petitioning for 
a commiſſion. 

If an infant become indebted for neceſſaries, and give a 
bond in a penalty for the money, it will not extinguiſh the 
ſimple contract debt, for the bond is void, aliter if it be a ſingle 
obligation in the very ſum. 

The plaintifF gave a note of hand for rent arrear, and 
took a receipt for it when paid, the defendant afterward diſ- 
trained for the rent, the plaintiff brought treſpaſs ; and it 
was holden, that notwithſtanding this note, the detendant 
might diſtrain, for it is no alteration of the debt till payment. 
But if A. indorſe a note to B. for a precedent debt, and B. 
give a receipt for it as money when paid, yet if he neglect to 
apply to the drawer in time, and by his laches the note is loſt, 
it will extinguiſh the precedent debt, and in an action he 
would be nonſuited. 

I? a landlord accept a bond for the rent, this does not ex- 
tinguiſh it, for the rent is higher, and the accepting of a ſe- 
curity of an equal degree is no extinguiſhment of a debt, as a 
Jatute-ſtaple tor a bond. But a judgment obtained upon a 
bond is an extinguiſliment of it. 
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. 


Containing ONE BOOK. 
Of Actions given by Statute, 


INTRODUCTION. 


AVING in the two former parts of this works treat- 
ed of ſuch actions as are founded either upon torts or 


upon contract, it is now proper to take n-tice of ſuch actions 


as are given by the ſtatute law; and they are of two ſorts ; 


I. Such as are given to the party grieved. 
2. Such as are given to the common informer, 


It would be endleſs to mention all the acts of parliament 
that give actions; I will therefore only ſet down ſuch as are 
in moſt frequent uſe; taking notice likewiſe of ſuch general 


rules as are applicable to all actions upon ſtatutes. 
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CHAPTER I. 


Of Actions upon the Statute of Hue and Cry. 


Y the ſtatute of Winten, c. 2. the hundred within which 
any robbery is committed ſhall be anſwerable for the ſame, 

No robbery will make the hundred liable, but that which is 
done openly and with force and violence; therefore if a car- 
rier's ſon or ſervant conſpire to rob him, the hundred is not 
anſwerable. 

By the ſame ſtatute, if the robbery be done within the di- 
viſion of two hundreds, both ſhall be anſwerable. 

If robbers aſſault a perſon in one hundred, and he flies into 
another, where he is purſued and robbed, the laſt hundred is 
liable. 

So if a perſon be carried out of the highway in the hundred 
of A. and robbed in a coppice in the highway in the hundred of 
B. it will be ſufficient to charge the hundred of B. 

But if one be taken in the hundred of A. and carried into 
the hundred of B. into a manſion-houſe and robbed ; or taken 
in the day-time in A. and carried to B. and there robbed in 
the night, it is not within the ſtatute; for though there be 
no occaſion to aver in the declaration that it was done in the 
highway, any more than that it was done in the day, yet it 
muſt be given in evidence on the trial, elſe the plaintiff will 
be nonſuited. 

Proving that the robbery was committed in a private way, 
will be ſuſſicient to charge the hundred. 

A robbery upon the Lord's day by 29 Car. 2. c. 7. will 
not charge the hundred. But that ſtatute only extends to 
the caſe of travelling, therefore where the plaintiff was rob- 
bed in going to church on a Sunday he recovered. And upon 
any other day if there be as much light as a man's counte- 
nance might be diſcerned by, though before ſun-riſe or after 
ſun-ſet, the hundred ſhall be liable. So if robbers oblige the 
waggoner to drive his waggon from the highway by day, but 
do not take ahy thing till night. 

By 27 El. c. 13. No perſon ſhall have an action againſt the 
hundred, unleſs he ſhall, with as much convenient ſpeed as may 
be, give notice to ſome of the inhabitants of ſome town, village 


or hamlet near to the place where the robbery was committed. 
By 
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By 8 G. 2.c, 16. No perſon ſhall have an action againſt the 
hundred, unleſs beſide the notice required by 27 El. c. 3. 
he ſhall, with as much convenient ſpeed as may be, give no- 
tice to one of the conſtables of the hundred, or to ſome con- 
ſtable, borſholder, headborough or tything-man of ſome town, 
pariſh, village, hamlet or tything near unto the place where, 
Sc. or ſhall leave notice in writing of ſuch robbery at the 
dwelling-houſe of ſuch conſtable, &c. deſcribing in ſuch no- 
tice to be given or loft, ſo far as the nature and circumſtances 
of the caſe will admit, the felons, and the time and place, toge- 
ther with the goods and effects whereof he was robbed, 

B. was robbed a little after fix in the morning, his ſtirrups 
cut, his bridle and ſaddle thrown into a ditch, his horſe turned 
looſe two miles and a half from Northampton. He went there 
after recovering his horſe, Sc. and gave notice to the inhabi- 
tants and to three men in the way, and then rode three miles 
farther, and left notice in writing with the high conſtable of 
the hundred in which, Sc. and all this within two hours of 
the robbery : and upon a ſpecial cafe ſtated had judgment, tho' 
it was objected that he had given no notice to the conſtable at 
Northampton, which was the perſon it might have been given 
to with moſt convenient ſpeed : but it was anſwered that it 
was put in the alternative, and the conſtable of the hundred 
was the moſt proper, and this was done with all reaſonable 
ſpeed : it was faid that perhaps he went to Northampten for ad- 
vice, for men do not carry the act of parliament in their pocket, 

Notice given to the next village forward in the road is good, 
though it be in another hundred, and though there were 
other village a /atere nearer in the fame hundred. The word 
in the act is near, not ncareſt, and five miles have been 
reckoned ſufliciently near : and it is good though the village 
is in a diſferent county. 

By 27 El. c. 13. The party robbed ſhall not have any 
action, except the firſt, within 20 days before ſuch action 
be brought, be examined upon oath before ſome juftice 
of the peace of the county where the robbery was com- 
mitted, inhabiting within the faid hundred or near the 
ſame, whether he knew the parties that committed the rob- 
bery, or any of them; and if upon examination it be 


conſeſſed that he does know the parties, that then he 
ſhall, 


Relative to Trials at Niſi Prius. 


ſhall, before the action commenced, enter into a hond before 
the ſaid juſtice effectually to proſecute the perſon ſo known. 

Though the robbery were 20 miles from the place where 
the juſtice lived, and though it were proved that there were 
many juſtices lived nearer, yet ney J. held it ſuſſicient on 
a caſe reſerved, ſaying the act was only directory in that re- 
ſpect. 

The oath may be taken before a juſtice of the county, tho? 
not in the county at the time of adminiſtring it, for he acts 
only as a miniſterial officer, and therefore an action would he 
againit him if he refuſed to take the examination. 

It is ſuſicienut for the plaintiff to prove that he who took the 
aſſdavit acts as a juſtice of the peace, and it ſhall be read upon 
proof that it was delivered by his clerk to the perſon producing 
it, without proving the juſtice's hand. 

It is not neceſſary for the juſtice to take the examination in 
writing, but if he appear at the trial, and depoſe the ſubſtance 
of the uſual affidavit, it is ſufſicient. 
if the juſtice have taken the ſubſtance of the uſual 

in writing, and that is produced in evidence, he 


But 
atdavit 
ſhall not be permitted to give evidence at the trial of any 
thing elſe the plaintiff ſaid on his examination, 72. any de- 
ſcription of the robbers or robbery different from what he ſhall 
give on the trial. 

By 8 C. 2. c. 16. The party robbed muſt, within 20 days 
after the robbery committed, inſert an advertiſement in the 
Gazette, deſcribing the felons, the time and place of the rob- 
bery, together with the goods and effects taken. 

Chandler was robbed (inter al”) of 15 bank bills, he knew 
the value of each bill, and the dates and numbers of nine, but 
not knowing the dates and numbers of the other fix, in the 
advertiſement he only inſerted the value, and not the dates or 
numbers of any; upon this a caſe being reſerved for the 
opinion of the court of C. B. they were equally divided upon 
the queſtion, whether he ought to recover for what was well 
deicribed, wiz, his watch, money, and the fix bills of which 
the dates and numbers were not known, and thereupon the 
Heu could not be delivered out; 77illes Ch. J. and Burnet, J. 
for the defendant, Abney and Burch J. for the plaintiſf.— 
Tus caſe being attended with many ſuſpicious circumſtances, 
and for ſo large a ſum of money, occaſioned the act of 22 G. 2. 
c. 24. whereby no perſon ſhall recover againſt the hundred 
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in any aCtion on any of the ſtatutes of hue and cry more than 
200 J. unleſs at the time of the robbery there be two preſent 


| atleaſt to atteſt the truth of his or their being ſo robbed, 


By the ſame act of the 8 Geo. 2. the party muſt, before any 
action commenced, enter into a bond in the manner therein 
mentioned to the high conſtable of the hundred, for the pay. 
ment of coſts, Sc. 

By the 27 El. the action mult be commenced within a year 
after the robbery committed, for which reaſon the plaintiff 
muſt produce a copy of the original, to ſhew the action com- 
menced within the time, as alſo that the oath of the robbery 
was within 20 days before the tle. 

By the ſame act, if any one of the offenders be taken by 
purſuit, the hundred ſhall not be liable, and by 8 G. 2. it is 
ſufficient if he be apprehended within 40 days after notice in. 
the Gazette. But this mult be pleaded, and not given in evi- 
dence on the general iſſue. 

If a ſervant be robbed in the abſence of his maſter, of his 
maſter's money, either the maſter or the ſervant may bring 
the action, but the ſervant muſt take the oath : but if he be 
robbed in the preſence of his maſter, of his maſter's money, 
the maſter muſt bring the action, and his oath alone will be 


ſufficient. 


The party robbed may be a witneſs ex neceſſitate, and by 8 
G. 2. a hundredor may likewiſe be a witneſs for the hundred. 

If the maſter bring an action on the robbery of his ſervant, 
he may be a witneſs to prove the delivery of the money to 
him. 

The plaintiff need not prove the robbery in the place or in 
the pariſh alledged in the declaration, if it be proved within 
the ſame hundred. So hue and cry need not be proved by the 
plaintiff though alledged in his declaration, for it is the part 
of the hundred to levy it. 

By 27 El. c. 13. The inhabitants of every hundred, wherein 
negligence of freſh ſuit after hue and cry ſhall happen to be, 
ſhall anſwer the one half of the damages recovered againſt the 
hundred, Sc. to be recovered by action of debt, &c. in the 
name of the clerk of the peace of the county, for the uſe of 
the inhabitants of the hundred in which, Cc. 
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CHAT TELE 


= 


Of Actions upon the Statute of E. 6. for not ſetting 
out of Tithe, 


HE ſtatute of the 2 & 3 Ed. 6. c. 13. directs the tithe 

to be fairly ſet out under the pain of forfeiture of treble 
ralue, without mentioning to whom; but that has been al- 
ways conſtrued to be the proprietor of the tithe, as he is the 
party grieved. 

In this action therefore the plaintiff muſt prove himſelf en- 
titled to the tithe, the taking away by the defendant, and the 
value; but as the action is founded on the tort, the plaintiff 
may declare as firmarius vel proprietarius without ſhewing any 
particular title, 

The plaintiff declared as a farmer of the rectory of Frihufl, 
and proved himſelf lefſee of one Bell:wv, who was leflee to the 
dean and chapter to whom the rectory belonged, and produced 
the leaſe from Bella, but not from the dean and chapter to 
him ; however upon proving that he reccived tithe of others as 
farmer, it was holden ſufficient by Pemberton Ch. Juſt, in Suſſex 
1632; and at the ſame aſſizes the plaintiff being farmer under 
the dean and chapter of Canterbury, and proving he had re- 
ceived tithes for ſome years as ſuch, it was holden ſuſficient 
without producing any leaſe. 

So if the plaintiff claim as parſon, if the title be not in queſ- 
tion, it is ſufficient if he prove himſelf in quiet poſſeſſion z but 
if the title be in queſtion, he muſt prove his ordination by the 
biſhop, his inſtitution and induction, ſubſcription to the decla- 
ration in the act of uniformity in the preſence of the bithop, 
Sc. and his reading the 39 articles within two months, and 
declaring his aſſent to them. 

Debt upon the ſtatute againſt three; upon , debet pleaded, 
the jury found that the deſendant Hanceel debet 18 J. but guzad 
the other defendants nil debent; and upon motion in arreſt of 
judgment, becauſe it was an action of debt fourded on a con- 
tract which is intire; the court held it was founded on a tort, 
and therefore one may be found guilty aad the other acquitted, 
as in other actions upon torts ; and upon the authority of this 
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caſe the court of K. B. determined the caſe of Hardman v. 
Wihitacre & al” M. 22 G. 2. which was an action of debt 
againſt nine for keeping a lurcher contrary to 8 G. 1. c. 19, 
All pleaded ni debent, and verdict as to fix, quad debent 8 l. and 
as to the three others ni debent, Only one penalty can be re- 
covered againſt all, 

Upon mil debet a lay perſon cannot give a non decimands in 
evidence, but the king or a ſpiritual perſon may, without 
ſhewing any cauſe why diſcharged ; for it ſhall be intended by 
lawful means: But where a ſpecial verdi& found that the ab- 
bot of Abington was ſeiſed in fee, and that he and his predeceſ- 
ſors held it diſcharged, and granted it to A, Souls college, it 
was holden that the preſcription was perſonal, and determined 
by the alienation, and that it could not be intended to be a 
diſcharge by a real compoſition, it not being pleaded or found 
by the jury to be ſo. 

And this leads me to take notice of the conſtruction of the 
ſtatute of 31 H. 8. c. 13. as to diſcharges of payment of tithe, 
At common law temporal perſons had only two ways to dif- 
charge tithe ; the firſt was by grant of the parſon, patron and 
ordinary; the other by a preſcription /ub modo, but not by an 
abſolute preſcription. 

Spiritual perſons had four ways of diſcharge. 1. Bull of the 
pope. 2. Compoſition. 3. Preſcription, all which were ab- 
ſolute. 4. Order, viz. Ciſtertians, Templers, and Hoſpitallers 
of Jeruſalem, and was limited to ſo long as the land remained 
in their own manurance, 

Then came 31 H. 8. and enacted that as well the king, as 
all and every perſon which ſhall have any hereditaments which 
belonged to monaſteries or other religious or eccleſiaſtical houſes, 
ſhall retain, keep and enjoy the ſame according to their 
eſtates and titles, diſcharged and acquitted of payment of 
tithes, as freely, and in as large and ample manner as the faid 
late abbots, c. occupied, poſſeſſed or enjoyed the ſame 2 
the days of their diſſolution. 

This clauſe hath continued the diſcharge by bull, compoſ- 
tion and order, which was before the act, and which elſe 
would have been diſſolved with the ſpiritual bodies to which 
they were annexed. 

It hath likewiſe continued the diſcharge by preſcription, 


which though it would otherwiſe have continued in the king 
| who 
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who is perſona mixta, and therefore capable of ſuch a diſcharge 
at common law, yet it would have failed in the caſe of a mere 
layman, ſuch a one (as I have already ſaid) not being allowed 
to plead a preſcription in non decimando, but only in mods deci- 
cimanli. 

It hath alſo created a new diſcharge, and that is unity of 
poſſeſſion of the parſonage and land in one hand, 

But to make this unity a good diſcharge within this act, it 
muſt be a perpetual one, i. e. a tempore cujus, Wc. till the diflo- 
lution ; and though it be perpetual, yet if the abbot, or his far- 
mer, paid tithe before the diſſolution, that would deſtroy tho 
preſcription, becauſe it would prove there was no real dif- 
charge, for an unity by preſcription is not itſelf a perfect diſ- 
charge, but from thence the law will prima facie preſume one, 
though it cannot be found ; and therefore if the jury find no- 
thing but a perpetual unity, it is found againſt the pleader, 
and therefore in pleading ſuch an unity you muſt add, that ra- 
tiene inde they held diſcharged of payment of tithe time out of 
mind, for that fixes it to the ſtatute : yet the unity and not 
the concluſion muſt be traverſed, 

From hence it appears, that if the appropriation were made 
within time of memory, upon the point of unity the ſtatute 
will be of no avail ; but in ſuch caſe he may alledge the ſaid 
branch of the act, and that the abbots, Cc. a tempore cujus till 
the diſſolution held the land diſcharged of tithe, and give ſuch 
evidence that he may approve it, which muſt be a pgſleriori. 

But if the abbey were founded within memory, or the land 
purchaſed to the abbey within memory, then he cannot pre- 
ſeribe; but if the abbey had been time of mind, and an ap- 
propriation ſince, yet he may preſcribe in a general diſcharge 3 
ior that may be, though an unity came after. 

Of the other ways of diſcharge continued by this act, it is 
only neceſſary to ſay, they mult be properly pleaded, for tithe 
of right belongs to the church, and if you will diſcharge a juſt 
demand, you muſt ſatisfy the court of your diſcharge. 

But note, this clauſe of diſcharge in 31 H. 8. extends only 
to ſuch religious houſes as came to the king by virtue of that 
act, or by 32 H. 8. c. 24. and not to ſuch which came to him 
either by virtue of 27 H. 8. or 1 E. 6. 

Where the diſcharge is by order only, it is limited to ſo long 
23 the land is in the occupation of the owners, but if the land 
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have never paid tithe, though it be proved never to have been 
in tenants' hands, yet the general preſumption of a total dif. 
charge ſhall prevail. 
Bourſcoogh In debt upon the ſtatu a E. 6. the defendant pleaded not 
Dolbio j: uilty, and inſiſted on the proviſo of barren lands; the caſe 
1693. was, he ploughed and denſhired an ancient warren and ſheep. 
walk, in which were ſome furzes, and the firſt crop upon 10) 
acres was of the value of 240 J. and upon this, without more 
evidence, the judge thought it ſufficient to ſhew the land was 
Inft, 656, not ſuapte naturd barren, but profitable land. 

So if a wood be ſtubbed and grubbed, and made fit for the 
plough and employed thereunto, yet it ſhall pay tithe preſently, 
for wood ground is terra fertilis et feecunda. 

Stockwell and Lord Hardwicke held ſuch land only within the clauſe of the 

1 ſtatute, relating to barren land, as over and above the neceſ- 
ſary expence of incloſing and clearing, required alſo expence 
in manuring, before they could be made proper for agricul- 
ture, and therefore decreed tithe upon its being proved, that the 
land bore better corn than the arable land in the pariſh, with- 
out any extraordinary expence in manure, c. and that it had 
paid tithe of milk, wood, Es. before. 

Note; in the ſame cauſe it appearing that a medus of 13/. 
was paid for the tithe of - Grange farm, to which there was 
common appurtenant in the land incloſed, a parcel of which 
was allotted by the ad for incloſing to the farm, the chancel- 
lor held the modus extended to ſuch incloſed land. 


Wit and Bucks, If one do gain land from the ſea and plow it, he ſhall pay. 


As, tithe, for the land is not ſuapte naturd barren. 
So of any other land covered with water, 
Cr. EK 475» This ſtatute extends only to predial tithe, i. e. ex rudibut 


Cato prediorum ut blada, fænum, &c. ſeu ex fructibus arborum, ut poma, 
- pyra, c. but tithe of cheeſe, milk, calves, lambs, Oc. are not 

predial but mixed; and therefore in an action brought ſor not 

ſetting out tithe of cheeſe, milk, Oc. after verdict for the 


plaintiff, judgment-was arreſted, 
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CHAPTER UN 
Of Actions upon 5 Eliz. 


HE 5 Eliz. c. 4. enacts, That no perſon ſhall exerciſe 

any trade who has not ſerved as an apprentice for 7 
years, under the penalty of 2 /. per month, to be recovered by 
whoever will ſue for the ſame. 


None but what were trades at the time of making this ſta- 
tute are within it, therefore it ought to be averred in the de- 
claration (or indiAment) that it was a trade at the time of 
making the act, and it is a good exception in arreſt of judg- 
ment, that it is not ſo averred; unleſs it be a trade within the 
very words of the act, and then no ſuch averment is neceſſary, 

And note; it muſt be averred to be a trade uſed within the 
realm (or kingdem) of England or Wales at the time of mak- 
ing the act. 

Huly ſuch trades are within the equity of the act as require 
ſilt; but whether it were a trade or not at the time of making 
the ſtatute, or whether any ſkill be requiſite to the exerciſe of 
it, is matter of fact proper for the determination of the jury. 


It has been objected, that the uſing a trade in a country vil- 
lage is not within the ſtatute, and in the caſe of Rex v. Langley 
H. 6 G. 2. Mr. J. Page ſaid he had often known indictments 
quaſhed upon ſuch. exception : However, I do not apprehend 
it would now be allowed: for in ſuch caſe at the fittings at 
IWWe/lminſler it was mentioned, but Lord Ch. J. Lee made flight 
ol the objection, 

On motion to quaſh an information againſt the defendant 
for exerciſing the trade of a baker without having ſerved an 
apprenticeſhip at the pariſh of S. in Kent, The firſt objection 
was, that it did not appear that the offence was committed in 
the city, borough, or market town. Secondly, that it did not 
appear but that the defendant exerciſed this trade when the act 
was made. But the court held that neither the enacting part 
of the ſtatute, nor the preamble, gave any foundation for the 
ſirſt objection, and that the offence was clearly well laid ; 
tnough they ſaid, if it came out in evidence that he followed 
the buſineſs only in a ſmall village, it had been the common 
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practice to find for the defendant, As to the ſecond objeQion, 
the court ſaid, it muſt be preſumed at this length of time, tho 
the objection would have held whilſt the law was recent. 

Tt has been holden that ſerving ſeven years as an apprentice 
beyond ſea, without being bound, is ſufficient, and therefore an 
indictment was quaſhed, becauſe it only ſaid he had not ſerved 
as an apprentice infra regnum Anglie aut Walliam. 

In an action qui tam for exerciſing a trade, the queſtion aroſe 
What ſhould be a ſervice? On which Holt Ch. J. cited a caſe 
between Hopkins and Young in B. R. on a ſpecial verdict, where 
it was adjudged, that if a perſon ſerving ſeven years in the ex- 
erciſe of his trade to any perſon exerciſing that trade, though 
that perſon have no right to uſe that trade, yet being employ- 
ed in it ſeven years, that ſhall be a good ſervice though he were 
not an apprentice ; alſo he ſaid he had holden that if a woman 
marry a tradeſman, and be employed therein ſeven years, and 
then the huſband die, ſhe may uſe that trade after her huſ. 
band's death; and alſo if ſhe marry a ſecond huſband, ſhe may 
continue to exerciſe that trade, and if ſhe die her huſband may 


continue to exerciſe it, provided he were employed in the ex- 


erciſe of it ſeven years in his wife's life-time ; he ſaid he had 
mentioned all theſe opinions of his to the reſt of the judges, 
who all concurred. 

The foregoing caſe ſhews that the conſtruction put upon this 
ſtatute has been a very liberal one in favour of defendants; 
however, there has been no caſe which has been determined 
to be within the act, unleſs there have been in ſome manner a 
ſervice for ſeven years; therefore one who is a partner to a 
perſon qualified will not be within the act, unleſs he have ſerv 
ed ſeven years. But if the defendant can in any manner prove 
the following of the trade for ſeven years, it will be ſufficient 
without any binding (and he ſhall be ſuffered to make it out 
by months and weeks); yet the word apprentice is the very ma- 
terial word of the ſtatute, and an indictment without it would 
be ill. 

It has been holden to be ſufficient if the defendant have fol- 
lowed the trade ſeven years as a maſter, without any proſecu- 
tion againſt him with effeCt. 

A perſon who follows a trade as a journeyman is not ſubje& 
to the penalties of this ſtatute, though he has not ſerved an ap- 
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On a ſpecial verdict the caſe was, The defendant was a 


Turkey merchant, and exported woollen manufacture into 
Turkey; he employed clothiers that had ſerved apprenticeſhips 
to work the cloth in his own houſe at his own charge, and 
with his own materials; and the court held that the defend- 
ant was the trader in this caſe, becauſe he employed the reſt 
who were but as ſervants; they held likewiſe that this was 
trading within the ſtatute, for whether the utterance be with- 
in the realm, or in Turkey, is not immaterial. 

But where a ſpecial verdict found that the defendant was a 
money partner in the brewing trade with Cox, who was quali- 
fied; but that by agreement he was not to interfere in the 
trade, but that Cox had an allowance for that purpoſe, the 
court held it was not within the meaning of the ſtatute, 

Note; Freemen and their wives cannot be witneſſes, where 
part of the penalty goes to the city or town corporate where 
the offence is committed. 

Though the plaintiff in this action be not entitled to coſts if 
he recover, yet he mult pay them if the verdict be found 
againſt him, 


CHAPTER IV. 


General Rules concerning Actions on penal Statutes. 


B V 31 El. c. 5. it is enacted, That all actions, &c. brought 

for any forfeiture upon any penal ſtatute made or to be 
made, whereby the forfeiture is limited to the king, ſhall be 
brought within two years: And all actions upon any penal 
ſtatute, the benefit whereof is limited to the king and to the 
proſecutor, ſhall be brought within one year. 

And in default of ſuch purſuit, then the ſame to be brought 
for the king at any time within two years after that year ended. 
And if any ſuit upon any penal ſtatute made or to be made, ex- 
cept the ſtatute of tillage, ſhall be brought after the time in 
= behalf before limited, the ſame ſhall be void and of none 
effect. 
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Upon this ſtatute it has been holden, that if any offence 
prohibited by any penal ſtatute be alſo an offence at common 
law, the proſecution of it as an offence at common law is not 
reſtrained by this act. 2. That the defendant may take ad. 
vantage of this ſtatute on the general iſſue, and need not plead 
it. 3. That the party grieved is not within this ſtatute, but 
may fue as before; but guære, where the ſuit is firſt given to 
the party grieved, and then to the common informer ? 

On a cafe reſerved it appeared that the action of debt was 
brought on 9 An. c. 14. by a common informer againſt Sir 7. 
F. for winning 525 J. of G. IL. at cards. The money was loſt 
and paid 11 March 1757, and the original not ſued out till 
Mic. 1762. The court of C. B. held it a caſe within 31 H. 
though the action given in the firſt inſtance to the party 
grieved, and afterward to the common informer for himſelf 
and the poor of the pariſh : for ſuch action would have been 
within the 7 H. 8. and the 31 El. was made to narrow the 
time given by that ſtatute, and therefore could never mean to 
leave any actions unreſtrained in time; the latter part of the 
clauſe muſt therefore be conſtrued to extend to them. 

It has been determined that ſuing out a /atitat within the 
year, is a ſuſſicient commencement of the ſuit to ſave the 
limitation of time, But if the writ were not ſued out till 
after the year, though by relation it would be within the time, 
the plaintiff ought to be nonſuited, 

By 21 Fac. 1. c. 4. All offences againſt penal ſtatutes, for 
which any common informer may ground an action, &c. be- 
fore juſtices of exciſe, Wc. (except offences concerning recu- 
ſancy or maintenance of the king's cuſtoms, or tranſporting 
gold and ſilver, ammunition or wool, &c.) ſhall be commen- 
ced, ſued, tried, recovered and determined by action, c. be- 
fore the juſtices of aſſize, &c. or before juſtices of the county, 
c. and the like proceſs in every popular action, Ec. ſhall be 
as in actions of treſpaſs vi et armis at common law, and in all 
ſuits on penal ſtatutes the offence ſhall be laid in the proper 
county ; and if on the general iſſue the offence be not proved 
in the ſame county in which it is laid, the defendant ſhall be 
found not guilty. 

In the conſtruction of this act it has been holden, that it does 
not extend to any offence created ſince that ſtatute, but that 
where a ſubſequent ſtatute giyes an action of debt or other * 
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medy for the recovery of a penalty in any court of record ge- 
nerally, it ſo ſar impliedly repeals 21 Jac. 1. However the 
offence muſt be laid within the proper county. 

This ſtatute gives no new juriſdiction to the courts therein 
mentioned; therefore ſuits for ſuch offences, over which they 
have no juriſdiQion before the ſtatute, muſt be brought in the 
courts of We/tminfler. 

Where by the act creating the penalty, it is to be recovered 
by bill, plaint or information in any of the king's courts of re- 
cord, and no mention made of the quarter- ſeſſions or aſſizes, 
the 21 Jac. 1. does not extend to it; for the act never meant 
to give a juriſdiction to the quarter ſeſſions or aſſizes where 
they had none before. Therefore it was Holden that an infor- 
mation did not lie at the aſſizes for non- reſidence, the penalty 
(by 21 H. 8.) being recoverable by bill, plaint or information 
in the king's courts. 

In the caſe of K. v. Martel, MH. 25 Car. 2. in an informa- 
tion on the 5 Elia. it was holden, that it lay not originally in 
K. E. becauſe the 21 Fac. I. hath negative words, but that if it 
be begun originally below, the party may remove it by certiorart 
if he will, and give juriſdiction to that court, for it is a ſtatute 
for the eaſe of the ſubject; but the king cannot remove it. 

No ſuit by a party grieved is within the reſtraint of the 
ſtatute, 

By 18 Eliz. c. 5. No informer ſhall compound or agree with 
any that ſhall offend againſt any penal ſtatute for an offence 
committed, but after anſwer made in court to the ſuit, nor af- 
ter anſwer but by conſen: of the court. 

This extends only to common informers. 

It extends as well to ſubſequent penal ſtatutes, as to thoſe 
which were in being when it was made. 

By that ſtatute the common informer muſt ſue in proper 
perſon, or by his attorney: therefore an infant cannot be a 
common informer, for he muſt ſue by guardian. 

A common informer cannot ſue for a leſs penalty than the 
ſtatute gives; if he do, though he have a verdict, judgment 
will be arreſted. Ex. gr. If a common informer were to ſue 
for the ſingle value of money won at play, where 9 An. c. 14. 
gives the treble value. 

A ſervant, in the preſence, and by the command of his ma- 
ſter, who is qualificd, may kill game. 
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In an aCtion on a penal ſtatute it was moved by the defend. 
ant, that the plaintiff ſhould give ſecurity to pay the coſts, up- 


on affidavit that he was a poor man. But the court refuſed the 


motion, for the ſtatute having given him power to ſue, it is a 
debt due to him; but if it appeared that the action was brought 
in a feigned name, they would oblige the real proſecutor to 
give ſecurity. 

The court will on motion give the defendant liberty to pay 
the penalty into court with coſts. 

Wherever the action is founded on a penal ftatute, not 
guilty or nil debet are good pleas. - 

If a defendant would plead a recovery in another action for 
the ſame offence in bar, he muſt take care to ſet out in his 
plea, that the plaintiff in the other action had priority of ſuit; 
if he do not, his plea on demurrer will be bad, but the record 
of a recovery in another action, cannot be given in evidence 
on nil debet, For if it be pleaded, the plaintiff might reply nul 
tiel record, or that it was a recovery by fraud to defeat a real 
proſecutor, which he cannot be prepared to ſhew on the ge- 
neral ifſue, 

The proviſo in the Oxford act, 16 & 17 Car. 2. c. 8. that that 
act ſhall not extend to any action or information on any penal 
ſtatute, muſt be underſtood of popular actions and informa- 
tions, and not of remedies given by ſtatute to the parties 
grieved, 

The act of 24 G. 2. c. 18. (reciting that by the 4 & 5 Ann. 
it was enacted, that every venire facias ſhould be awarded out 
of the body of the county with a proviſo, that it ſhould pot 
extend to any action or information upon «ny penal ſtatute, 


and that the proviſo had been found inconvenient) enacts, 


That every venire facias for the trial of any iſſue in any action 
or information upon any penal ſtatutes, ſhall be awarded of 
the body of the proper county where ſuch iſſue is triable. 

If the defendant plead a prior recovery, and the plaintiff re- 
ply per fraudem, and ſuch recovery be found to be fraudulent, 
the defendant is liable to two years impriſonment by 4 H. 7. 
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PART IF. 


Containing ONE BOOK. 
Of Criminal Proſecutions relative to Civil Rights, 


INTRODUCTION, 


HOUGH criminal proſecutions (as ſuch) are not 

within the compaſs gf the preſent work, yet there being 

two in which civil rights come in queſtion, I am neceſſarily d 
led to take notice of them. 


I ſhall therefore in this book treat, 


1. Of the writ of Mandamus. 
2. Of informations in nature of Q Warrante. 
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Cc . 
Of Writs of Mandamus. 


Tu. H E writ of mandamus is a prerogative writ iſſuing out 
of the court of K. B. (as that court has a general luper- 
intendency over all inferior juriſdictions and perſons and is 
the proper remedy to enforce obedience to acts of parliament 
and to the king's charter, and in ſuch caſe is demandable of 
right; but where the right is of a private nature, as to an of- 
fice in which the public is not concerned, ſuch as a deputy 
regiſter, Wc. it is diſcretionary in the court to grant or to re- 
fuſe it. 

Therefore in every application for a mandamus it muſt ap- 
pear what the office is; and for this reaſon a mandamus to ſwear 
one who was elected to be one of the eight men of A/bburn 
court was denied, becauſe it did not appear what the oſſiec was, 

But the court will in no caſe grant a mandamus till there has 
been a default ; and therefore in the caſe of the king againſt 
the borough of St. Ives, where a mandamus was granted to the 
churchwardens and overſeers of the poor, to make a poor's 
rate ; the court would not grant a mandamus to the juſtices at 
the ſame time, to allow it : For they would not preſume the 
juſtices would not do their duty; though the ſame juſtices had 
before refuſed to allow a rate, when a mandamus iſſued for that 
purpoſe, and had been taken up but the term before, upon an 
attachment for diſobedience. 

A mandamus is never granted to compel a mere miniſterial 
officer to do his duty, neither has it ever been granted to oblige 
a viſitor to exerciſe his juriſdiction, 

This writ lies as well to reſtore one who has been unjuſtly 
removed, as to admit one who has a right; though perhaps 
there may be this difference between the two caſes z that where 
it is to ſwear, or to admit, the court will, in caſe the right 
appear plain, grant the writ upon the. ſirſt motion: but where 
it is to reſtore one who has been removed, they would firlt 
grant a rule to ſhew cauſe why ſuch a writ ſhould not iſſue. 

And note; The rule to ſhew cauſe muſt be always on the 


ſame perſons to whom the writ is to be directed; therefore 2 
I rule 
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rule upon churchwardens and overſeers, to ſhew cauſe why a 
mandamus ſhould not iſſue, directed to them and the twenty 
principal inhabitants of the pariſh was holden to be bad; how- 
ever, the court upon motion gave leave to amend the rule, 
ſaying it would be good on new ſervice, 

Upon a motion for a mandamus to the warden of the vint- 
ners company to ſwear J. S. one of the court of aſſiſtants, the 
aſſidavit being only that he was informed by ſome of the court 


Mich. 25 . 3. 


of aſſiſtants that he was elected, and no politive affidavit of an 


election, the court would only grant a rule to ſhew cauſe, but 
ſaid, if there had been a poſitive affidavit of his election, they 
would have granted the writ in the firlt inſtance, 

N. B. In this caſe there was an aſſidavit that he applied to 
inſpect the court books, in order to ſee whether he were elect- 
ed, and was refuſed ; without which the court would have 
hardly granted a rule. 

Note ; Where there is a corporation by preſcription, the 
conſtitution of it (as well as the parties' right) muſt be verified 
by affidavit. Where it is by charter, a copy of it muſt be 
produced at the time of making the motion. 

Where they grant a rule to ſhew cauſe, though upon ſhew- 
ing cauſe it appear doubtful, whether the party have a right 
or not, yet the court will iſſue the mandamus, in order that the 
right may be tried upon the return. 

It makes no difference by what mode the party becomes in- 


titled to the franchiſe, whether by charter, preſcription, or te- G 


nure ; therefore where by the cuſtom of the borough of Mid- 
burſt, the jury at a court baron is to preſent the alienation of 
every burgage tenement, and upon ſuch preſentment the ſtew. 
ard is to admit the tenant, who then becomes intitled to the 
ſranchiſes of the borough : The jury at a court baron in 
1749, having refuſed to preſent ſeveral conveyances of bur- 
gage tenements, the court granted a mandamus to the lord to 
hold a court, and to the burgeſſes to attend at ſuch court and 
to preſent the conveyances. And though one mandamus will 
not lie to reſtore ſeveral perſons, yet the court held it would 
lie in this caſe to the jury to do an act to perfect the rights of 
ſcveral. 

So where by the cuſtom, the court leet was to preſent to the 
ſteward the perſon whom the commonalty of the borough had 
choſen to be mayor, the court granted a mandamus to the ſtew- 
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ard to hold a court leet, and to the in-burgeſſes to attend & 
ſuch court and to preſent J. D. who had been choſen by the 
commonalty. 

And it ĩs the ſame where no particular perſon is intereſted, 
as where by charter or preſcription the corporate body ought to 
conſiſt of a definite number; and they neglect to fill up the 
vacancies as they happen, the court will grant a mandamus, 

But as the power of K. B. extends only to inforce obedience 
to the king's charter, there were many caſes in which the court 
could not interpoſe; as where by the charter a particular day 
was fixed for the election of a mayor or other chief officer, 
and no election was had upon ſuch a day: for in ſuch cafe 
commanding the corporation to proceed to an eleCtion at an- 
other day, would not be inforcing abedience to the king's char. 
ter, but to authorize them to act in oppoſition to it; therefore 
the ſtatute of 11 G. 1. enacted, that if no election ſhould be 
had of the mayor or other chief officer upon the charter day, 
the corporation ſhould not be thereby diſſolved, but might 
meet at the town-houſe on the day after, and proceed to clec- 
tion; and if no election ſhould be made on the charter day, 
nor in purſuance of that act, or being made ſhould afterward 
become void, the court of K. B. might grant a mandamus re- 
quiring an election to be made, 

This being a beneficial law for the ſubject, the court has 
been very liberal in the conſtruction of it, therefore have 
granted a mandamus for the election of a mayor, though there 
had been no legal mayor for four years preceding. 

So they have granted a mandamus where there was a mayor 
de facto at the time, it appearing clearly there had been no due 
election. But where it appears at all doubtful whether the 
prior election be not legal, the court will not grant ſuch a 
mandamus till the validity of the prior election has been tried 
in a proper manner by information. 

'The firſt writ of mandamus always concludes with command- 
ing obedience, or cauſe to be ſhewn to the contrary; but if 
a return be made to it, which upon the face of it is inſufficient, 
the court will grant a peremptory mandamus, and if that be 
not obeyed, an attachment will iſſue againſt the perſons diſ- 
obeying it. 

So if no return be made, the court will grant an attachment 


againſt the perſons to whom the mandamus was directed: with 
this 
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this difference, however, that where a mandamus is directed 
to 2 corporation to do a corporate act, and no return is made, 
the attachment is granted only againſt thoſe particular perſons 
who refuſe to pay obedience to the mandamus : but where it 
is directed to ſeveral perſons in their natural capacity, the at- 
tachment for diſobedience muſt iſſue againſt all, though when 
they are before the court the puniſhment will be proportioned 
to their offence. 

If the return upon the face of it be good, but the matter of 
it falſe, an action upon the caſe lies for the party injured, 
againſt the perſons making ſuch falſe return, And where the 
return is made by ſeveral, the action may be either joint or 
ſeveral, it being founded upon a tort; but if it appear upon 
evidence that the defendant voted againſt the return, but was 
over-ruled by a majority, the plaintiff will be nonſuited, and 
though the return be made in the name of the corporation, 
yet an aCtion will lie againſt the particular perſons who cauſed 
the return to be made; or if the matter concern the public 
government, and no particular perſon be ſo intereſted as to 
maintain an aCtion, the court will grant an information againſt 
the perſons making the return. 

Note ; Where ſeveral join in an application for a mandamus, 
they muſt all join in the action for a falſe return. 

And if in ſuch action or information the return be falſified, 
the court will grant a peremptory mandamus; however, no 
motion can be made for it till four days after the return of 
the peſlæa, becauſe the defendants have ſo long time to move 
in arreſt of judgment. 

Note; The action muſt be brought in XK. B. for if it be 
brought in C. B. though the plaintiff have judgment, the court 
of K. B. will never grant a peremptory mandamus, for that re- 
cites the fact prout conſtat nobis per recordum. Yet where in an 
action for a falſe return judgment was given for the defendant, 
and upon a writ of error judgment was reverſed in the ex- 
chequer chamber, the court of K. B. granted a peremptory 
mandamus before judgment entered, ſaying it was a mandatory 
writ, and not a judicial writ founded upon the record. 

This was the method of proceeding at common law, but now 
by ſtatute 9 Aun. reciting, That whereas divers perſons who 
bad a right to the office of mayors or other officers within 


vities, towns, corporations, boroughs and places, or to be bur- 
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geſſes or freemen thereof, have either been illegally turned 
out, or have been refuſed to be admitted thereto, and have no 
other remedy to procure themſelves to be admitted or reſtor- 
ed, than by writs of mandamus, the proceedings on which are 
very dilatory and expenſive, it is enacted, 

1. That a return ſhall be made to the firſt writ of mandamus, 

2. That the perſons proſecuting ſuch writ may plead to or 

traverſe all or any the material facts contained in the return, 
to which the perſons making ſuch return ſhall reply, take iſſue 
or demur; and ſuch farther proceedings ſhall be had therein, 
as might have been had if the perſon ſuing ſuch writ had 
brought his action on the caſe for a falſe return; and in caſe 
a verdict ſhall be found, or judgment given for him upon a 
demurrer, or by aii dicit, or for want of a replication or 
other pleading, he ſhall recover damages and coſts; and a pe- 
remptory writ of mandamus ſhall be granted without delay for 
him for whom judgment ſhall be given, as might have been if 
ſuch return had been adjudged inſufficient. And in cafe judg- 
ment ſhall be given for the perſons making ſuch return, they 
ſhall recover coſts, ' | 

3. All the ſtatutes of amendment and jeofail ſhall be extend- 
ed to writs of mandamus, and the proceedings thereupon, 

Before the act an attachment did not iſſue for want of a re- 
turn till after a p/uries mandamus, and after that a peremptory 
rule for a return, which created much expence and delay; in- 
deed in extraordinary caſes, where the court apprehended 
much miſchief from the delay, they would require a return to 
the alias. 

If in a proceeding under the ſtatute no damages are given 
by the jury, the want of it cannot be ſupplied by a writ of en- 
quiry : But in ſuch caſe the party may bring an action for a 
falſe return; for the act does not take away the party's right 
to bring ſuch action, but only provides that in caſe damages 
are recovered by virtue of that act, againſt the perſons making 
the return, they ſhall not be liable to be ſucd in any other ac- 
tion for making ſuch return. 

So an information may (till be moved for againſt the perſons 
making the return, in ſuch caſes where no particular perſon 
is ſo intereſted as to bring an action. 

N. B. The return muſt be filed and allowed before the in- 
formation can be moved for, 1 
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It appears from the wording of the ſtatute that there are 
many caſes to which it does not extend; therefore in all thoſe 
caſes the proceedings muſt be according to the courſe of the 
common law, 

Though ſince this act a mandamus is in nature of an action, 
and error will lie upon it, yet that has been holden to be no 
ſuperſedeas to the peremptory mandamus z yet guere as to this, 
for where, after a writ of error brought upon a judgment in an 
action upon the caſe for a falſe return, a motion was made for 
a peremptory mandamus, it was refuſed, and there ſeems to be 
no eſſential difference between the two caſes. 

Having now taken a general view of this writ and the pro- 
ceedings thereupon, I ſhall proceed to conſider what will be 

. deemed a good writ, and what a good return to it. 

As to the firſt, what will be deemed a good writ. 

1. Where the fact is to be done by part of the corporation 
only, (ex. gr. mayor and aldermen) the writ may be either 
directed to the whole corporation, or to the mayor and aldermen 
ſingly. But if it be to be done only by the mayor, and the man- 
damus be directed to the mayor and aldermen, it will be bad. 

2, The writ muſt contain convenient certainty, in ſetting 
forth the duty to be performed ; but it need not particularly 
ſet forth by what authority the duty exiſts. 

Therefore where a mandamus to the commiſſary of the arch- 
biſhop of York, to admit a deputy regiſter, ſtated guod minus rite 
recuavit to admit, it was holden ſufficient, though it was ob- 
jected it did not ſtate the defendant's right to admit. 

So a mandamus to the dean of the arches to grant probate to 
Lord Londonderry's executors, ſetting out that the dean juxta 
juris exigentiam recuſavit, was holden ſufficient, though it was 
objected that it did not ſhew the dean's title to grant probate; 
not having et out that there were bona netabilia. 

So a mandamus, reciting whereas there is or ought to be one 
bailiff and twelve capital burgeſſes. 

So a mandamus reciting that whereas there ought to be a 
common council conſiſting of the mayor and 24 perſons choſen 
by the mayor and burgeſſes, without ſtating whether by charter 
or preſcription, 
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Note; the time for taking exception to the writ, is after the 
return made, and before it is moved to be filed. 

2. What will be deemed a good return. 

I, The return muſt be certain to every intent, but it may 
contain ſeveral matters, provided they be conſiſtent. 

If a writ be directed to a corporation by a wrong name, they 
may return this ſpecial matter, and rely upon it, but if they 
anſwer the exigency of the writ, they cannot take advantage 
of the miſnomer. 

If the ſuppoſal of tlie writ be falſe in not truly ſtating the 
conſtitution of the corporation, it will not be ſufficient for the 
return to ſtate it truly, but they muſt deny the ſuppoſal of the 


4 


writ. 
Mandamus to ſwear A. and B. churchwardens, ſuggeſting 


they were debito mods electi, the return was quod non fuerunt deb, 
mods elefi, without ſaying nec eorum alter, and holden good, 
for one could not be ſworn upon that writ; if both were not 
choſen, the writ was miſconceived. It was likewiſe holden that 
where the writ is to ſwear one deb. mods electus, quod non fuit 
deb. mods electus is a good return; but where the writ is cf 
only, ſuch a return would be nought, becauſe out of the writ 
and evaſive. 

If a perſon choſen alderman, burgeſs, &c. after notice given 
him of his election ſit by and ſee the corporation fill up his va- 
cancy, without making any claim to be admitted, this will 
amount to a refufal ; and the mayor may, to a mandammus to ad- 
mit him, return that he had refuſed; and if iſſue were joined up- 
on that return, evidence of the fact would ſupport the return. 

2. Where the mandamus is to reſtore a perſon who has been 
removed from an office, the return muſt be very accurate in 
ſtating the corporation's power to remove, the cauſe of re- 
moval, and the due execution of the power. 

1. As to the power of removal, it is laid down in Bag's caſe, 
that no corporation can disfranchiſe a member of it before a 
conviction at law, unleſs they have authority fo to do either by 
charter or preſcription, though the modern opinion has been 
that the power of amotion is incident to the corporation. 
However, what power ſocver there may be in the corporation at 
large, there cannot be ſuch power in any part of the corpora» 
tion without charter or preſcription z therefore if a re- 
turn were to ſet out a removal by the common coun- 


cil, 
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cil, without ſhewing how they were authorized, it would be 


bad. a 
2. As to the cauſe of removal, any member of a corporation 
for any offence committed againſt his oath of office, and breach 
of his duty as a member, is removeable without any previous 
conviction. But there muſt be a previous conviction to warrant 
an amoval for an offence which has no immediate relation to 
his office, ſuch as perjury, forgery, &c. Where the offence is 
criminal in both reſpects, the difference ſeems to be, that if it 
conſiſt of one ſingle fact, as burning the charters of the corpo- 
ration, bribery, &c. there muſt be a conviction, but not where 
it may be conſidered as abſtracted the one from the other; as 
riot and aſſault upon any other member, ſo as to obſtruct the 
buſineſs of the corporation. 

As to ſuch crimes'whereof a previous conviction is neceſſary 
to found the disfranchiſement upon, it is the infamy of them that 
renders him an improper perſon to be continued in an office of 
truſt ; therefore if the crime for which he is convicted be ſuch 
as does not carry ſuch infamy with it, it will be no cauſe of 
disfranchiſement ; as if he were convicted of a ſingle aſſault. 

As to what ſhall be ſaid to be ſuch a breach of duty as will 
be a good cauſe of disfranchiſement, it is certain that a total 
deſertion of the duty of his office is a good cauſe of amoval; 
but it may be difficult to determine in what particular offices 
a bare non-reſidence will amount to ſuch a deſertion. 

Where offices are in perpetual execution, there muſt be a 
perpetual reſidence, ſuch as that of ſheriff, mayor, coroner, 
Sc. But in other caſes of local reſidence it is not neceſſary ; 
u in the caſe of a recoxder, freeman, &c. And it would be 
abſurd to ſay that non-reſidence barely ſhould be a cauſe of 
amoval, when notwithſtanding ſuch non-refifience, they may 
do all that their duty requires. But if ſuch perſons totally 
deſert their office, it will be a good cauſe of amoval. As if a 
recorder upon notice given to him ſhould neglect to attend at 
their ſeſſions, where he ought to attend and aſſiſt the corpora- 
tion in the proceedings of juſtice. 

But in ſuch caſe the return ought to be, that rece/ſit et officium 
ſum reliquit, i. e. it ought to ſhew a non- reſidence upon the 
once, and not barely a non-reſidence within the precincts of 
the corporation, | 
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And though reſidence be made a neceſſary qualification for 
election, yet without an expreſs clauſe in the charter non-re- 
ſidence will not of itſelf be a cauſe of amoval. 

In a mandamus to reſtore Sir J. Jennings to his office of al. 
derman the return was, that he at an afſembly of the corpora- 
tion came, et perſonaliter, libere et debito modo reſignavit the office, 
declaring he would continue to ſerve no longer in that office, 
whereupon they choſe another in his room : and this declara- 
tion in a corporate aſſembly was holden good, eſpecially as the 
corporation accepted it, and choſe another in his room; but 
till ſuch eleCtion he had power to waive his reſignation, But 
a return that he conſented to be turned out would not be good, 
but if in ſuch caſe they were to return, that he reſigned, and 
they accepted and choſe another in his room, ſuch evidence 
would be ſufficient to prove it. 

If it appear upon the face of the return, that the party 
has no right to the office, though in other reſpects the re- 
turn be bad, yet the court will not grant a peremptory man- 
damus. As where the return {tated the office of town-clerk 
to be diſpoſed of ad /ibitum of the mayor, and that the mayor 
had appointed another; though the reaſou given for his amoval 
was not good, yet the court refuſed to grant a peremptory 


mandamus. 
So where it appeared that the perfon had deſerted his office, 


and that it was filled up, though it was returned that he was 
for that cauſe amoved by the common council, without ſtating 
that they had a power ſo to do either by charter or preſcription. 

But though it appear by the return, that he is an officer ad 
libitum, yet if they do not return a determination of their will 
but ſtate particular reaſons for the amoyal which are not ſut- 


ficient, the court will grant a peremptory mandamus, 


A return that he had obſtinately and voluntarily refuſed to 
obey orders and laws, &c. contrary to the duty of his office 
and his oath, would be too general; the particular laws ought 


to be ſpecified, 

So a return of a miſbehaviour in one office (ex. gr. cham- 
berlain) would be no reaſon for his being amoved out of an- 
other, as that of a capital burgeſs. 

There cannot be any cauſe to disfranchiſe a member of a 
corporation, unleſs it be for a thing done, which works to the 
deſtruCtion of the hody corporate, or to the deſtruction of the 

liberties 
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liberties and privileges thereof; and not any perſonal offence 
from one member to another. 

So miſemploying the corporation money is no cauſe of amo- 
val; becauſe the corporation may have their action for it. 

So razing the book; uuleſs the razure be to the detriment 
of the corporation, 

Note ; after reſtitution on a peremptory mandamus, the party 
may be removed for the former cauſe. 

3. As to the execution of the power of amoval. 

If the perſon be within ſummons, i. e. if he be reſident, he 
muſt be ſummoned to attend and ſhew cauſe againſt his diſ- 
franchiſement, and that he was ſo ſummoned muſt appear upon 
the return, unleſs it appear he was heard, for as the end of ſum- 
mons is, that he may be heard for himſelf, if he had been heard, 
want of ſummons is no objection. But if it appear upon the 
return, that he lived out of the limits of the corporation, it is 
not neceſſary to return that he was ſummoned. 

Where a burgeſs is conſtituted by a patent under the com- 
mon ſeal, he ought to be diſcharged in like manner. 

But if by election, an entry in the book is ſuſficient to diſ- 
charge him, 

Upon a return to a mandamus to reſtore a capital burgeſs, 
it appeared, that the power of amoving a member was in 
the mayor and aldermen ; that the whole corporation having 
been ſummoned to elect a recorder, after that election was 
over, the mayor and aldermen ſeparated from the reſt, 
and removed the plaintiff, and the removal was holden 
void, becauſe there was no ſummons to meet as mayor and 
aldermen, 

Upon the iſſue of nn fuit elictus major, the conſtitution was 
admitted to be, that the mayor was choſen out of the aldermen, 
therefore the defendant inſiſted that the plaintiff ſhould approve 
his being an alderman. The fact of his being choſen an alder- 
man was this; all the common council (who were the electors) 
except one, met at a public-houſe to drink, where they were 
acquainted that . had reſigned, whereupon it was propoſed 
to chooſe the plaintiff, which was objected to by two or three 
however, he was ſworn in, and this was holden not to be a good 
election, becauſe they were not corporately aſſembled for want 


of a previous ſummons, and therefore it was abſolutely neceſſary 
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that every one of the common council ſhould be preſent, and 
conſent. 

So where upon evidence it appeared that the corporation met 
upon a particular day (purſuant to a bye law) for the election 
of a mayor, it was holden they could not proceed to the elec- 
tion of an alderman for want of ſummons, there being no cuſ- 
tom to warrant it. 

N. B. The return need not be under the ſeal of the corpo. 
ration, nor need it be ſigned by the mayor; and if an action 
were brought againſt the mayor for a falſe return, it would 
be ſufficient evidence againſt him that the mandamus was de- 
livered to him, and has ſuch a return, unleſs he can ſhew the 


contrary. 
A mandamus was directed to the mayor, bailiff and burgeſſet 


of A. The mayor made a return, and brought it into the crown 


office; upon which a motion was made to ſtay the filing of it, 
upon a ſuggeſtion that this return was made againſt the conſent 
of the majority, who would have obeyed the writ. But the 
court refuſed to enter into an examination whether the return 
were againſt the conſent of the majority, and ordered it to be 
filed, as it was made by the mayor, who was the moſt princi- 
pal and proper perſon ; but ſaid it might be another caſe if they 
were all equal parties; however, they granted an information 
againſt the mayor for this proceeding. 

In an action for a falſe return the plaintiff ſet out, that he 
was choſen upon the firſt of October, according to the cuſtom, 
Upon evidence it appeared, that the cuſtom was to chooſe on 
the 29th of September, and that the plaintiff was then choſen ; 
and this was holden ſufficient to ſupport the declaration, for 
the day in the declaration is but form, 

Upon the ifſue of non fuit electus, the plaintiff muſt prove that 
he received the ſacrament within a year before his election, 
for elſe by 13 Car. 2. his election is void, and he is not aided 
by 5 G. I. c. 6. (which enacts that no incapacity ſhall be in- 
curred by reaſon of ſuch omiſſion, unleſs he be removed, or a 
proſecution commenced within fix months after the election) 
though the trial be aboye ſix months after the election, and 
though the objection were never made before the trial. 

The mayor of Winchelſea mult be choſen out of the jurats, the 
plaintiff in 1739 was choſen a jurat and in 1-40 he was choſen 
mayor: he receiyed the ſacrament within a year before his 

clection 
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election to be mayor, but not within a year hefore he was cho- 


ſen a jurat. And on a ſpecial verdict the court held that the 
5 G. 1. would operate ſo as to give him the benefit of the non- 
proſecution in fix months with regard to the previous qualifi- 
cation, as otherwiſe he would be under ſome degree of diſa- 
bility, when the act ſays none ſhall be incurred. 


CHAPIER- 


Of Informations in Nature of Quo Warrante. 


- 


HE crown is the fountain of all power and juriſdiction, 

therefore if any perſon or corporation take upon them to 
exerciſe any office or juriſdiction without being legally autho- 
rized ſo to do by the king's charter or act of parliament, the 
court of K. B. will puniſh them for ſuch uſurpations upon the 
crown; in order for which the court will call upon them to 
ſhew by what authority they claim to exerciſe any particular 
othce or juriſdiCtion, 

The old method of doing this was by the writ of quo wwar- 
rants, but of latter times the method has been by information 
in nature of quo warrants. 

By 4 & 5 V. & M. c. 18. No information can be filed 
without leave of the court, 

The method of obtaining leave is by laying a proper caſe 
before the court, verified by affidavit, upon which the court 
will grant a rule upon the party to ſhew cauſe why an infor- 
mation ſhould not be filed againſt him, and unleſs the cauſe 
ſhewed by him be ſuch as puts the matter beyond diſpute, the 
court will make the rule abſolute for the information, in order 
that the queſtion concerning the right may be properly deter- 
mined, 

Note; upon a rule to ſhew cauſe, the court will grant a rule 
for the inſpection of books belonging to the corporation. 

By 9 An. c. 20. in caſe any perſon ſhall uſurp, intrude into, 
or unlawfully hold any of the offices or franchiſes mentioned in 
the act, the proper officer of the court may with leave of the 
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court exhibit informations in the nature of quo warrants, at the 
relation of any perſon deſiring to proſecute the ſame, and who 
ſhall be mentioned in the information to be the relator ; and if 
it ſhall appear to the court, that the ſeveral rights of divers per. 
ſons to the ſaid offices or franchiſes may properly be deter- 
mined in one information, the court may give leave to exhibit 
one information againſt ſeveral perſons, —And the act gives 
coſts both to the relator and defendant, 

There are many caſes not mentioned in the aA, in which 
informations in nature of quo warrants will lie, for the court's 
power of granting ſuch informations is not founded upon that 
act, but that act was made for regulating the proceedings in 
them in certain caſes relating to corporations. 

If it be an information at common law there is no relator, 
nor ought there to be judgment for coſts, but only a capiatur 
pro fine. 

There muſt be an uſer as well as a claim, in order to ſub- 
ject the party to an information, for the judgment is, that he 
ſhall be fined pro uſu & vſurpatione, But though an infor- 
mation will not lie for a non-uſer, yet it will be a good cauſe 
of amotion. 

Not guilty and uon w/urpavit are not good pleas as appears 
evidently from the nature of the charge, which is to ſhew by 
what warrant or authority; to which thoſe pleas are no an- 
ſwer. The defendant mult either juſtify or diſclaim. 


Where the election of mayor, aldermen, &. is by charter 
given to the commonalty or burgeſſes at large, the corporation 
may, to avoid popular confuſion, make a bye-law to reſtrain the 
power of election to a ſelect number (ex. gr. to the mayor, and 
aldermen, mayor and common council, and the like) and though 
there be no ſuch bye-law to be found, yet conſtant uſage will 
be a proof that there was ſuch a one, and the court will in- 
tend it; therefore it is in daily practice to plead ſuch a ſup- 
poſed bye-law to an information as made at a particular time, 
and then upon iſſue joined thereupon ſupport it, by proving 


that the elections have been from about that time agreeable to 


ſuch ſuppoſed bye-law. 

But if the charter direct the mayor, aldermen, c. to be 
choſen out of the burgeſſes at large, a bye-law cannot reſtrain 
the election, and order that the mayor, aldermen, &. 
| ſhall 
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ſhall be choſen out of the common council or other ſelect 
number, for ſuch bye law would not be advantageous but pre- 
judicial to the corporation, as it would confine them in their 
choice. | 
Hitherto I have taken notice only of fuch informations as 
are brought againſt particular perſons for uſurping offices, but 
this ſort of information will lic likewiſe againſt perſons or cor- 
porations for uſurping franchiſes. 

Therefore where the mayor and common council of Hart- 
ford took upon them to make itrangers free of the corporation 


without being qualified according to the charter, the court 


granted an information in nature of a quo warrants againit 
them, becauſe the injured freemen of the town had no other 
way of remedying themſelves or of trying the right. 

So it will he againſt a private perſon, or againſt a corpora- 
tion, for holding a market, or holding a couxt leet or other 
court, or for exerciſing any other franchiſe. And as the de- 
fendant mult in his plea ſet out a title, it is neceſlary to ob- 
ſerve in this place what franchiſes may be claimed by pre- 
ſcription, and. in what caſes it is neceſſary to ſhew a grant, or 
an allowance in eyre, which is tantamount to a grant. 

It is laid down in Foxley's cafe, that whatever may be gained 
by uſage without matter of record, may be claimed by pre- 
(cription, ſuch as waifs, eſtrays, treaſure trove, Sc. But 
ſuch things as are not forfeited but by matter of record, as 
telons* goods, cannot be preſcribed for. 

So a man may preſcribe tenere placita, bus not to have conu- 
zance of pleas; therefore if the charter granting it be before 
time of memory, viz. before the 1 R. 1. it cannot be pleaded ; 
but by the ſtatute de que warrants you may lay an uſage time 
out of mind, which is an argument of an ancient grant, and 
ſhew the allowance in eyre. 

There is a point of law which ſometimes comes in queſtion 
in trials of this ſort of informations, which therefore ought 
to be taken notice of in this place, and that is the operation 
and effect of a new charter. 

If a corporation refuſe a new charter, it is void ; but if they 
accept and put it in execution, it is good, Whether a cor- 
poration have accepted a new charter or not, is commonly 
matter of evidence, not of law; and proof of acting under ir 


is proof of an acceptance. 
A new 
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A new charter was granted in conſideration of the fur. 
render of the old one; the old one was in fact ſurrendered, 
but the ſurrender was not inrolled, wherefore the new one 
was void: but the members under both charters being the 
ſame, what they did being warranted by the old charter waz 
holden good. | 

By accepting a new charter, granting new rights, or gir. 
ing a new name of incorporation, without a ſurrender of their 
old charter, the corporation will not loſe any of their former 
franchiſes. 

By charter of H. 4. Norwich was made a county, and to 
have two ſheriffs to be choſen by the commonalty. Car, 2. 
by charter confirmed their former charter, but granted further 
that one ſheriff ſhould be choſen by the mayor, ſheriffs and 
aldermen only; per Holt Ch. Juſt. The king cannot reſume 
an intereſt he has already granted, unleſs the grantees concur ; 
the corporation might have uſed this as a new grant or con- 
firmation, but having made their elections according to it, it 
is evidence of their conſent to accept it as 2 grant. 
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TART -© 


Containing ONE BOOK. 


Of Traverſes and Prohibitions. 


INTRODUCTION. 


HERE ſtill remain two other ſpecies of ſuits which may 

be tried at M/ Prius, and which therefore fall within 

the compaſs of this treatiſe z and they are traverſes of inquiſi- 
tions of office, and prohibitions. 
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CHAPTER I. 
Of Traverſes. 


HERE are two ſorts of offices; the one veſts the eſtate 
and poſſeſſion of the land, Sc. in the king where he had 
only right or title before. The other is when the eſtate is 
lawfully in the king before, but the particularity of the land 


does not appcar of record, ſo that it may be put in charge, The 


(Co. 54- 


3 H. 7. 3. 


Stamford Pre- 
rog. c. 20. p. 65+ 
Salk. 448. 


firſt of theſe is called the office of intituling; the ſecond is 
called the office of inſtruction. 

By the common law, wherever the king was in poſſeſſion 
by virtue of the inquiſition, the ſubject was put to his petition 
of right, unleſs the right of the party appeared in the inquiſi- 
tion, and then at the common law he might have a monfrans de 
droit; but where the inquiſition only intitled the king, and he 


was obliged to bring a /ci. fa. againſt the party to recover poſ- 


ſeſſion, there at common law the party might traverſe the king's 
title, for there the king being in nature of a plaintiff, the party 
in poſſeſſion might by. pleading put him to prove the title upon 
which he would recover. But where the king was in poſ- 
ſeſſion by virtue of the inquiſition, there the party that would 
get that poſſeſſion from him was in nature of a plaintiff, and 


therefore had no method to proceed in but by way of peti- 


tion; for no action could lie againſt the king, becauſe no writ 
could iſſue, as he could not command himſelf. 

But as this ſuit by petition was of great delay and charge to 
the party grieved, the ſlatutes of 34 E. 3. c. 14. 36 E. 3. c. 13. 
and 2 & 3 Ed. 6.c. 8. were made to enable the ſubject to tra- 
verſe inquiſitions, or otherwiſe to ſhew their right. 

Thus were traverſcs and monflrans de droit introduced in lieu 
of petitions. 'The only difference between the one and the 
other is, that in a traverſe the title ſet up by the party is incon- 
ſiſtent with the king's title found by the inquiſition, which he 
therefore muſt traverſe; in a monſtrans de droit he confeſſes and 
avoids the king's title. But in both caſes he muſt make a title 
in himſelf, and if he cannot prove his title to be true, although 


he be able to prove that the king's title is not good, it wall not 
ſerve 


vw ——— cc -_ 
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ſerve him. But in traverſes at common law the party is in 
nature of a defendant, and therefore need not ſet up any title 
in himſelf. 

The method of proceeding at common law by petition was 
that the king's title being found by inquiſition, the party peti- 
tioned to have an inqueſt of office to inquire into his title; 
if his title was found by ſuch otkce, then he came into court 
and traverſed the king's title: ſo that the record began by ſet- 
ting out the firſt inquiſition found for the king, after that the 
return of the inquiſition taken upon the petition, and then 
went on with er modo ad hunc diem venit and ſo traverſed the 
king's title. In conformity to theſe proceedings at common 
law, the traverſe and monſrans de droit given by the ſtatute 
begin by ſtating the inquiſition, and then go on * et modo ad 
« bunc diem venit, &c.” 

(Note; the only difference between the pleading in a traverſe 
and monflrans de droit is, that one is pro placito dicit, the other 
pro placits et monſlratione juris dicit.) 

And from this manner of pleading, ſome have conſidered the 
party traverſing as defendant; but when it is conſidered that this 


traverſe comes in lieu of the petition at common law, and that 


it does not ſuſpend the veſting in the king by the inquiſition, 
and that the judgment for the party is an amoveas manum, and 
the judgment againſt him à nil caprat, it ſeems clear he ought to 
be deemed a plaintiff, and as ſuch is capable of being nonſuited. 

Theſe proceedings are in the petty bag- office, and the re- 
cord is brought from thence into the king's bench by the chan- 
cellor, in order that it may be tried. 

It is not clear, that a perſon found by inquiſition to be a 
lunatick or ideot, can himſelf traverſe the inquiſition; how- 
ever it is certain, that ſuch traverſe will not ſuſpend the grant 
of the cuſtody thereof. The practice has always been for the 
party to petition the chancellor for leave ta traverſe, and then 
the chancellor will upon proper grounds give ſuch leave, and 
ſuſpend the grant of the cuſtody in the mean time, 

And it is not uncommon to grant ſuch leave upon terms, 
ſuch as upon condition that ſome third perſon who claims under 
conveyances from the party, will agree to be bound by the event 
of the traverſe. And this is much for the advantage of ſuch 
third perſon, for though he would be entitled to come in and 


trarerſe the inquiſition pro intereſſe ſuo, yet he muſt do that at 
his 
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his own expence ; whereas where leave is given for the pa 
to traverſe, the expence muſt be paid out of the eſtate z be- 
fides it comes with leſs prejudice before the jury when the 
chancellor ſo far countenances the traverſe, as upon inſpec- 
tion and enquiry to give leave for it to be carried on at the 
expence of the party againſt whom the inquiſition has been 
found, | 

But beſide theſe inquiſitions of office in which the king is 
concerned, there are others which may likewiſe be traverſed 
by the parties intereſted ; ſuch is the inquiſition taken on the 
writ of noctanter, which is given by Weſtminſter 2. c. 26, 
where any one having a right to approve waſte ground makes 
a hedge or a ditch, and it is thrown down in the night- 
time, the neighbouring vills ſhall make it good at their own 
expence, in caſe they do not indict ſuch as are guilty, and 
for that purpoſe this writ commands the ſheriff to inquire 
into the truth of the fact, and who did it; and if the jury re- 
turn that they are ignorant who did it ; the return being filed 
in the crown-office, there goes out à writ of enquiry of da- 
mages and diſtringas to the ſheriff, to diſtrain the neigh- 
bouring vills to make new hedges and ditches at their own ex- 
pence, and alſo to reſtore the damages, and upon this drin- 
gas the defendants may come in and traverſe the fact of the 
inquiſition, or they may plead that ſome of the offenders have 
been indicted, or traverſe that the party ſuſtained damages to 
the ſum found: But in other caſes of writs of enquiry of 
damages the party cannot traverſe the quantum of the damages 
found, becauſe he has confeſſed himſelf liable by letting judg- 
ment go againſt him; beſides he may give evidence on the 
writ of enquiry, becauſe he is before the court ; but in this 
caſe the writ of enquiry is founded upon the return of the 
firſt inquiſition, and the parties are never before the court till 
they are ſo brought by the difringas, therefore have had ne 
previous opportunity of controverting the matter. 
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CHAPTER IL 
Of Prohibitions. 


7 8 H E courts of Weſtminſter Hall, having a general ſuper- 
intendency over all other courts, will grant a prohibi- 
tion to ſtay the proceedings of an inferior court either pro de- 
feau juriſdiftionis, pro defeftu triationis, or for proceeding as 
the law of the land does not warrant: And if the judge or 
party proceed notwithſtanding the prohibition, an attachment 
may be had againſt him, or an action upon the caſe. 


When a prohibition is moved for, the method is for the 
party to file a ſuggeſtion in court, ſtating the proceedings that 
have been had in the court below, and then ſuggeſting the 
reaſon why he prays the prohibition ; upon this the court 
grants a rule for the other party to ſhew cauſe why a writ of 
prohibition ſhould not iſſue; and if it appear to the court that 
ſurmiſe is not true, or not clearly ſufficient to ground the pro- 
hibition upon, they will deny it; otherwiſe they will make the 
rule abſolute for the prohibition, and if the matter be doubt- 
tul, they will order the party to declare in prohibition. 


When the court inclines to grant the motion for a prohi- 
bition, the defendant has a ſort of right to inſiſt, that the 
plaintiff ſhall declare; but where the court inclines againſt 
the motion, the plaintiff has no ſuch right, for there might be 
judgment by default, and the court be obliged to prohibit 
agunſt their own opinion; and it is no injury to the plaintiff, 
is he may apply to another court. 


Note ; Where the party is ordered to declare in prohibi- 
tion, he ought not to take out the writ, but ſerving the other 
bde with a rule is ſufficient; and if in that ſuit he obtain 
judgment, the judgment is fret prohibitio, otherwiſe it is qued 
eat conſultatis ;, therefore if the party be excommunicated, the 
mandatory part of the writ to aſſoil the party is not to be 
obeyed till after trial had. 


In caſes of tythe and ſuch ſort of matters where many 
things are in controverſy, it is very frequent to order the pro- 
hibition 
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hibition to ſtand as to part, and a conſultation to go as to the 
other part. 


Where an iſſue is joined on a declaration in prohibition, if 
the jury find a verdict for the plaintiff, yet they ſhall give no 
more than 1 s, damages, for it is in nature of an iſſue to in- 
form the conſcience of the court; but after he has had Judg- 
ment, quod iſlet prohibitio, he may bring his action upon the caſe, 
and recover the damages he has ſuſtained. 

A prohibition pro defefu juriſdiftionis is granted as well 
where the inſcrior court has a juriſdiction, but exceeds it, as 
where it has no juriſdiction at all; for if the judge of ſuch in- 
ferior court do not act agreeable to the power he has, it is 
the ſame as if he had no juriſdiction, therefore though the 
court will not intermeddle with the determivations of viſitots, 
but preſume they have done right while they keep within 
their viſitatorial power, yet if they exceed it, or do not act in 
a regular viſitatorial manner, they will grant a prohibition, 


Note; Where there is no deut juriſdifionis, but only 
triationis, the defendant muſt plead it below, and have hs 
plea diſallowed before he can be entitled to a prohibition, 


As to the third cauſe for which prohibitions are grantable, 
the rule is, that where the eccleſiaftical court proceeds in a 
matter merely ſpiritual, if they procced in their own manner, 
though that is different from the common law, no prohibi- 
tion lies; as in probate of wills if they refuſe one witneſs; 
but if they have conuſance of the original matter, and an in- 
cident happen which is of temporal conuſance, or triable at 
common law, they muſt try it as the common law would; 2 
in a ſuit for a legacy, if the defendant plead a releaſe or paj- 
ment, they muſt admit the evidence of one witneſs ; but if 
they admit the proof, they are to judge whether he be credi- 
ble or not : therefore if they determine againſt his evidence, 


the party has no remedy but by appeal. 


Note; Where a perſon is ſued in the eccleſiaſtical court for 
a ſeat in the church, if he would obtain a prohibition and 


ouſt the ordinary of juriſdiction, he muſt ſhew ſuch a legal 
title as cannot be tried in the eccleſiaſtical court, which can 


only be by preſcription, and preſcription can in ſuch cafe be 


no otherwiſe proved than by ſhewing repairs ; therefore in a 
declaration 
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declaration in prohibition, the plaintiff regularly ought to ſet 
out a cuſtom of repairing z but if he do not, if the defendant Comyss 368. 
do not demur, but go to trial, it will be aided by the verdict, 
for the plaintiff ought not to have a verdict, unleſs he prove a 


cuſtom to repair. 
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Arr. 


Of Evidence in general. 


AVING already taken notice of the ſeveral action 
which may be brought, and the various defences to be 
made in ſuch actions; as alſo the evidence neceſſary to ſup. 
port the ſame, it will be proper now to conſider the theory of 
evidence in general, and to lay down ſuch rules as are equally 
applicable in all cauſes, In purſuing this enquiry, I have made 


great uſe of Lord Chief Baron Gilbert's treatiſe on the ſame 


ſubject: However, have endeavoured to new-model it in 
ſuch manner as to render it more uſeful, - 


Evidence is two-fold, 


1. Written. 
2. Not written. 


Written evidence is 
1. P ublic. 


2. Private. 


1. As to public; and that is likewiſe two-fold. 
1. Records. 


2. Matters of an inferior nature. 


RE CORDS are the memorials of the legiſlature and 
of the king's courts of juſtice, and are authentic beyond 


all manner of contradiction ; for there can be no greater de- 
monſtration in a court of juſtice than to appeal to its ow! 


The 


tranſactions. 


3 
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The firſt ſort of records are acts of parliament : Theſe are 
the memorials of the legiſlature, and therefore are the higheſt 
and moſt abſolute proof; and they either relate to the king- 
dom in general, and are called general acts, or only to the 
concerns of private perſons, and are thence called private. 

A general act of parliament is taken notice of by the judges 
and jury without being ſhewed ; but a particular act is not 
taken notice of without being ſhewed ; for the court cannot 
judge of particular laws which do not concern the whole 
kingdom, unleſs that law be exhibited to the court: For 
they are obliged by their oaths to judge of all matters coming 
beſore them ſecundum leges et conſuetudinem Angliz, and there- 
fore they cannot be obliged ex gficio to take notice of a parti- 
cular law, becauſe it is not /ex Angliæ, a law relating to the 
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whole kingdom; and therefore, like all other private matters, 


it muſt be brought before them to judge thereon. 

But a private act of parliament, or any other private record, 
may be brought before the jury, if it relate to the iſſue in queſ- 
tion, though it be not pleaded; for the jury are to find the 
truth of the fact in queſtion, according to the evidence brought 
beſore them; and therefore if the private act do evince the 
truth of the matter in queſtion, it is as proper evidence to the 
jury as any record, or any other evidence whatever : Nay, 
ſince ſuch records are moſt authentic, it is the moſt proper ſort 
of evidence. 

On an attaint a particular act of parliament cannot be given 
in evidence to the grand jury, which was not given in evidence 
to the petit jury; for ſince on the attaint the former verdict is 
called in queſtion, and the jury are to be puniſhed for the ini- 
quity of that verdict; it follows of conſequence, that no more 
evidence can be given than was offered to the petit jury; for 
they could not make any diſcernment but upon the evidence 
offered, and therefore ought not to be called in queſtion upon 
different evidence. . 

But a general ſtatute may be offered in evidence to the 
grand jury in an attaint, though it were not offered in evi- 
dence to the petit jury; becauſe of a general law every per- 
lon who lives under it is ſuppoſed to take notice, and by con- 
ſequence the firſt jury in their decition were obliged to un- 
derſtand it, otherwiſe they ought to have referred it back to 
the deciſion of the court ; for when the jury take upon them 
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to judge of the whole matter, they do aptheir peril take upon 
themſelves the underſtanding of the law : And if the petit jury 
have judged without being appriſed of the general law of the 
kingdom, as they ought to be; yet that may nevertheleſs be 
offered to the grand jury, who may be made ſenſible of ſuch 
general laws on which their judgment muſt be founded, 

Now the diſtinction between a general and a particular law 
is this; whatever concerns the kingdom in general is a gene- 
ral law; whatever concerns a particular ſpecies of men, or 
ſome individuals, is a particular law. 

From this definition it is plain that the ſame law may be 
both general and particular in different parts; ex. gr. 3 Fac. 1, 
againſt recuſants in general in diſabling them to preſent ; yet 
the clauſe giving their preſentations to the univerſities is par- 
ticular, and mult be pleaded or found, 

A law which concerns the king is a general law, becauſe 
he is the head and union of the common wealth. A law that 
concerns all lords 1s a general law, becauſe it concerns the 
whole property of the kingdom, it being all holden under lords 
mediate or immediate. But a law that concerns only the no- 
bility, or lords ſpiritual, is a particular law, becauſe it relates 
to no more than one ſet of perſons; as if a taw make them li- 
able to ſuch and ſuch proceſs. - Yet perhaps, if a law related 
to the body of the peerage, it would be deemed a general law, 
for as ſuch they are part of the legiſlature, and what relates to 
the conſtitution is a general law. 

What relates to all officers in general is a general law, be- 
cauſe it concetns the univerſal adminiſtration of juſtice; as that 
no ſheriff or other officer ſhould take a reward for his ofſice. 
But if it relate only to particular officers, and not to the admi- 
ſtration of juſtice, it is a particular law. 

What relates to all ſpiritual perſons is a general law, inal- 
much as the religion of the kingdom is the general concern- 
ment of the whole kingdom, as 21 H. 8. 13 Elix. 10. 18 
Elia. 11, But what relates to one ſet of ſpiritual perſons 1s 
particular; as the act of 11 Elia. of biſhops' leaſes, 

An act that comprehends all trades is general, becauſe it 
relates to traffick in general: But an act that relates to grocers 
or butchers 1s particular, | 
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If the matter of a law be ever ſo ſpecial, yet if it relate 
equally to all, it is a general law : But a law relating to ſome 
counties or pariſhes is ſpecial. 

Though it be regularly true, that a private law ſhall not be 
ken notice of unleſs it be ſhewn, yet it will be otherwiſe in 
caſe ſuch private law be recognized by a publick one: Ex. gr. 
the 23 H. 6. c. 10. relative to ſheriffs' bonds is a private 
law, yet 4 & 5 Arn. having enabled the ſheriff to aſſign ſuch 
bond, the court muſt take notice of the law that enables him 
to take ſuch bond. 

But there are ſome caſes in which public as well as private 
ſtatutes ought to be pleaded, and that is where they make void 
any legal ſolemnities; for in this caſe the conſtruction of the 
law is nat that the ſolemn contracts ſhall be deemed perfect 
nullities, but that they are voidable by the parties prejudiced 
by ſuch contracts, and one reaſon of this conſtruction ariſes 
from this rule in expounding ſtatutes, viz. Druirgquis poteft re- 
munciare juri pro ſe introducto. But if ſuch contracts were 
conſtrued to be perfect nullities, that rule muſt be laid aſide, 
and the party muſt receive benefit by the law, whether he 
would or not. And therefore ſuch acts of parliament muſt 
be pleaded, that the party may appear to take the benefit of 
mem. Another reaſon of this conſtruction is, that as what 
Malt conſtitute the ſolemnities of a contract is matter of law, 
ſo it is matter of law how theſe ſolemnities ought to be de- 
feated and deſtroyed. And inaſmuch as it is matter of law 
by what ſolemnities a contract is to be conſtituted, there- 
fore, when any action is founded upon any ſolemn contract 
that contract ought to be profered to the court; now it were 
prepoſterous that the law ſhould require the contract to be 
offered to the court, that it may appear to be legally made ; 

2nd that it ſhould not require it to be offered to the court 
" it is defeated : Both certainly muſt be determined by 
e fame judicature. Therefore you cannot give the act of 
E. touching uſurious contracts in evidence on the general 
ue, though a general law, but it ought to be pleaded. So 
e ſtatute of the ſheriffs bonds cannot be given in evidence on 
e general iſſue, but ought to be pleaded. So a fine is made 
void by the ſtatute of eftminſler 2. c. 1. but conſtrued only 
to A* voidable. And a recovery by a wife with a ſecond huſ- 

ad is made void by 11 H. 8. but conſtrued only voidable. 
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If an action or information be brought upon a penal tz. 
tute, and there be another ſtatute that exempts or diſcharges 
the defendant from the penalty, this ought to be pleaded, and 
cannot be given in evidence on the general ifſue ; for the 
general iſſue is but a denial of the plaintiff's declaration, and 
the plaintiff has proved him guilty, when he has proved him 
within the law upon which he has founded his declaration; 
ſo that the plaintiff has performed what he has undertaken: 
but if the defendant would exempt himſelf from the charge, 
he ſhould not have denied the declaration, but have ſhewed 
the law that diſcharges him. | 

Another difference is taken between where the proviſo in a 
ſtatute is matter of fact, and where it is matter of law. 

For where jt is a mere matter of fact it may be given in 
evidence; as if an action of debt be brought againſt a ſpiritual 
perſon for taking a farm, and the defendant plead qued non 
habuit nec tenuit ad firmam contra formam ſlatuti: The deſen- 
dant may give in evidence that it was for the maintenance of 
his houſe, according to the proviſo in the ſtatute. But on an 
information on 5 Ed. 6. c. 14. for ingroſſing, the defendant 
cannot upon the general ifſue give in evidence a licence of 
three juſtices according to the proviſo, becauſe whether there 
be a ſufficient authority given is matter of law, and there- 
fore cannot be given in evidence, but muſt be pleaded. 

A ſaving proviſo may be given in evidence on the general 
iſſue, becauſe if the party be within the proviſo, he is not 
guilty on the body of the act on which the action is founded, 

Of general acts of parliament the printed ſtatute book is 
evidence: Not that the printed ſtatutes are perfect and au- 
thentic copies of the records themſelves; but every perſon is 
ſuppoſed to know the law, and therefore the printed ſtatutes 
are allowed to be evidence, becauſe they are the hints of that 
which is ſuppoſed'to be lodged in every man's mind already, 

But in private acts of parliament the printed ſtatute book 
is not evidence, though reduced into the ſame volume with 
the general ſtatutes : But the party ought to have a copy com- 
pared with the parliament roll; for they are not conſidered as 


already lodged in the minds of the people. 


However, a private act of parliament in print that concerns 
a whole country, as the act of Bedford levels, for rebuilding 
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Tiverton, &c. may be given in evidence without comparing it 
with the record. And theſe things are the rather admitted, 
becauſe they gain ſome authority from being printed by the 
king's printer; and beſides, from the notoriety of the ſubject 
of them they are ſuppoſed not to be wholly unknown. And 
for this reaſon printed copies of other things of as public a na- 
ture have been admitted in evidence without being compared 
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was admitted to be read without being examined by the re- 
cord in chancery. 

The next thing is the copies of all other records ; 'for they, 
being things to which every man has a right to have recourſe, 
cannot be transferred from place to place to ſerve a private 
purpoſe, and therefore the copies of them muſt be allowed in 
evidence; a true copy being the beſt evidence you can have. 
But'a copy of a copy is no evidence, for the rule demands the 
beſt evidence the nature of the thing admits, and the further 
off any thing lies from the firſt original truth, the weaker 
mult be the evidence; beſides, there muſt be a chaſm in the 
proof; for it cannot appear that the firſt was a true copy. 

Now theſe copies are two-fold ; under ſeal, and not under 
ſeal. 

Firſt under ſeal, and they are called exemplifications, and 
are of better credit than any ſworn copy; for the courts of 
juſtice, that put their ſeals to the copy, are ſuppoſed more 
capable to examine, and more exact and critical in their ex- 
amination, than another perſon is or can be. 

Exemplifications are two-fold ; under the broad ſeal, and 
under the ſeal of the court. 

Firſt, under the broad ſeal; and ſuch exemplifications are 
of themſelves records of the greateſt validity, and to which the 
jury ought to give credit under the penalty of an attaint. 

When a record is exemplified unger the broad ſeal, it muſt 
either be a record of the court of chancery, or be ſent for 
into the court of chancery by certiorari, which is the center 
of all the courts, and from thence the ſubject receives a copy 
under the atteſlation of the great ſeal. 

If letters patent be given in evidence, in which it is recited 
that a certain office was before granted to J. S. and that J. &. 
ſurrendered it to the king, who accepted the ſame, and granted 
to J. D. this is not enough to avoid the title of J. S. but the 
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record of the ſurrender muſt be ſhewn, or a true copy of it, 
for the recital of ſuch ſurrender is not the beſt evidence the 
nature of the thing will admit; and it would be of dangerous 
conſequence, if by ſuch ſort of ſuggeſtion, a man's title might 
be avoided. But if letters patent were given in evidence 
whereby, in conſideration of the ſurrender of former letters 
patent, the king grants a particular eſtate to the party; this 
would be good proof of a ſurrender, for the taking of an eſtate 
by the. ſecond letters patent is itſelf a ſurrender of the firſt; 
now the ſecond letters patent are the beſt proof of taking ſuch 
eſtate ; and then the ſurrender is by operation and conſtruction 
of law, And in the caſe firſt put, if the defendant will take 
advantage of the recital of a former grant as proof of ſuch 
former grant, he will be bound by the recital of the ſurrender ; 
for if he will take any advantage of the recital he muſt admit 
the whole ; but if he produce a former patent, that will put 
the plaintiff to produce the ſurrender, So if letters patent re. 
cite a former grant to another, and grant the office ro com- 
mence from the determination thereof: the party claiming un- 
der the ſecond muſt produce a copy of the firſt grant, that the 
Court may ſee that it is determined; for there can be no other 
proof of the determination of the grant but the grant itſelf; 
though perhaps in ſuch caſe, if the recital were, that it was 
determined, the whole recital would be taken together. 
Nothing but records exemplified under the broad ſeal 
may be admitted in evidence, for theſe being preſerved by 
the proper ofhcer of everv court from all razure and corruption, 
are ſuppoſed to be ſo fair and unblotted, that there can be no 
danger in the exemplification, But the exemplication of deeds 
under the broad ſeal cannot be admitted in evidence; for they 
being in the cuſtody of the party, and not of the law, are ſubject 
to razures and interlineations, and therefore ought to be pro- 
duced themſelves, as the beſt evidence of the contract. 
When any record is exemplified, the whole muſt be exem- 
plified, for the conſtruction muſt be taken from a view of the 
whole taken together. However, this rule is to be taken 
with ſome reſtriction, as will appear by what is after ſaid 
concerning the giving ſworn copies of ſuch records in evi- 


dence. ; 
Secondly, The ſecond ſort of copies under ſeal are exempliſi- 


cations under the ſeal of the court, and they are of higher credit 


than 
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than a ſworn copy, for the reaſons formerly mentioned; for 
ſuch exemplifications can only be of the records of the court, 
under whoſe ſeal they are exemplified, 


A recovery in the grand ſeflions of Wales under the ſeal of 
that court may be given in evidence, 


The ſecond ſort of copies are thoſe that are not under ſeal, 
and they are likewiſe two-fold. 1, Sworn copies. 2. Office 
copies. 

Firſt, ſworn copies: theſe muſt be of the records brought 
into court in parchment, and not of a judgment in paper 
ſigned by the maſter, though upon ſuch judgment you may 
take out execution; for it does not become a permanent mat- 
ter, till it be delivered into court, and is there fixed as a roll 
of the court, and, until it become a roll of the court, it is trans- 
ferable any where, and ſo does not come under the reaſon of 
the law that permits the giving of a copy in evidence, 


Where a record is loſt, a copy of it may be admitted with- 
out ſwearing it a true copy; for the record is in the cuſtody 
of the law, and therefore, if loſt, there ought to be no injury 
ariſing to the party's right, and conſequently the copy mult be 
admitted without ſwearing any examination of it, ſince there 
is nothing with which it can be compared, But in ſuch caſes 
the inſtrument muſt be according to the rule required by the 


civil law, veruftate temporis aut judiciaria cagnitione roborata. 


50 the copy of a decree of tythe in London has often been 
given in evidence without proving it a true copy, becauſe the 
original is loſt, 


So the copy of a recovery of lands in ancient demeſne was 
given in evidence where the original was loſt, and poſſeſſion 
had gone a long time according to the recovery. 


When a man gives in evidence a ſworn copy of a record, 
he mult give the copy of the whole record in evidence, for the 
precedentor ſubſequent words or ſentence may vary the whole 
lenſe and import of the thing produced, and give it quite an- 
other face, However, this rule admits of ſome exceptions, - In 
calcs of inquiſitions poſt mortem, and ſuch private offices, you 
cannot read the return without alſo reading the commitſhon 
but in caſes of more general concern, ſuch as the miniſter's re- 
turn to the commiſſion in H. 8.'s time to inquire into the value 
of livings, it would be of ill conſequence to oblige the parties to 

take 
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take copies of the whole record, and the commiſſion s 


thing of ſuch public notoriety that it requires no proof. 


Secondly, An office-copy. Here a difference is to be 
taken between a eopy authenticated by a perſon truſted for 
that purpoſe, for there that copy is evidence without proof; 
and a copy given out-by an officer of the court, who is nat 
truſted for that purpoſe, which is not evidence without proy- 
ing it actually examined. 

The reaſon of the difference is, that where the law has ap- 
pointed any perſon for any purpoſe, the law muſt truſt him as 
far as he acts under its authority; therefore the chirograph 
of a tine is evidence of ſuch fine, becauſe the chirographer is 
appointed to give out copies of the agreements between the 
parties that are lodged of record. | 

If a rule of the court be produced under the hand of the 
proper officer, there is no need to prove it to be a true copy, 
for it 15 an original, | 

Where the deed is inrolled, the indorſement of the inrol- 
ment is evidence without further proof of the deed, becauſe 
the officer is intruſted toauthenticate ſuch a deed by inrolment ; 
but if the officer of the court make out a copy, when he is not 
intruſted to that purpoſe, they ought to prove it examined, 
becauſe being no part of his office, he is but a private man, and 
a private man's mere writing ought not to be credited without 
an oath, Therefore it is not enough to give in evidence a copy 
of a judgment, though it be examined by the clerk of the trea- 
ſury, becauſe it is no part oftheneceſſary oſhceofſuchclerk, for he 
is only intruſted to keep the records for the benefit of all men's 
peruſal, and not to make out copies of them. So if the deed 
inrolled be loſt, and the clerk of the peace make out a copy 
of the inrolment, that is no evidence without proving it ex- 
amined ; becauſe the clerk is intruſted to authenticate the deed 
itſelf by inrolment, and not to give out copies of the imolment. 

The office copies of deſpoſitions are evidence in chancery, 


but not at common law without examination with the roll; 


for thaugh that court have, for their own convenience, im- 
powered their officers to make out ſuch copies as ſhould be 
evidence; yet the particular rules of their courts are not 
taken notice of by the courts of common law, and therefore 
they are not evidence in thoſe courts, 

Where the fine is to be proved with proclamations (as it 


mult be to bar a ſtranger) the proclamations muſt be examine 
with 
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with the roll, for the chirographer is authoriſed by the com- 
mon law to make out copies to the parties of the fine itſelf, yet 
is not appointed by the ſtatutes to copy the proclamations, and 
therefore his indorſement on the back of the fine is not binding. 
Having thus ſhewed how the record is to be given in evi- 
dence by producing a copy; we muſt next inquire in what 
manner, and in what caſe they ought to be evidence. 

1. It is regularly true, that where the record is pleaded and 
appears in the allegations, it muſt be tried by the court on the 
iſſue of nul tiel record, and in ſuch caſe the record itſelf muſt 
be produced, in caſe it be a record of the ſame court; and in 
caſe it be a record of another court, then an exemplification 
of it muſt be brought in ſub pede fegilli : but to this there is this 
exception, that where the record is inducement and not the gilt 
of the action, there it is not traverſable, but muſt be given in 
evidence on the proof of the declaration; for nothing can be 
of itſelf traverſable that does not make a full end of the matter, 

and it cannot make a full end of the matter, if fact be joined 
with it: in ſuch caſe therefore the ifſue muſt be upon the fact 
and tried by a jury, and the record may be given in evidence 
to ſupport the fact; and whenever a record 1s offered to a jury, 
any of the aforementioned copies are evidence, 

2. As to recoveries and judgments. A precipe doth not 
lie againſt a perſon that is not ſeifed of the freehold; there- 
fore when you ſhew a recovery, you muſt prove ſeiſin in the 
tenant to the precipe : however, in an ancient recovery, ſei- 
ſin will be preſumed, eſpecially where poſſeſhon has gone 
agreeably to it ever ſince; for that forcifies the preſumption, 
that every thing is rightly tranſacted; but in a modern re- 
covery the ſeiſin muſt be proved, becauſe from the recency of 

the fact it is eaſy to be done, and the preſumption is not in 
ſuch caſe equally fortified by the ſubſequent poſſeſſion. 

If there be a tenant for life, remainder in tail, and they join 
in a common recovery with ſingle voucher, this will not bar 
the tail; becauſe the præcipe is brought againſt both as joint- 
tenants, and he in remainder has no immediate eſtate of free- 
hold, and a remainder-man is not bound by a recovery had 
againſt tenant for life, unleſs he come in upon the aid-prayer, 
or as vouchee upon a double voucher z for where any perſon is 
properly in court, and does not defend his title, he is barred the 
lame as if he had no title at all; and when tenant in tail is 
barred 
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barred for want of title, the iſſue can never after recover in 
a fermedon. 

By 14 G. 2. c. 20. it is enacted, That all common reco- 
veries ſuffered or to be ſuffered without any ſurrender of the 
leaſes for life, ſhall be valid. Provided it ſhall not extend to 
make any recovery valid, unleſs the perſon intitled to the 
firſt eſtate for life, or other greater eſtate, have or ſhall con- 
vey, or join in conveying an eſtate for life at leaſt to the te- 
nant to the præcipe. And by the ſame act, where any perſon 
has or ſhall purchaſe for a valuable conſideration any eftate, 
whereof a recovery was neceſſary to compleat the title, ſuch 
perſon, and all claiming under him, having been in poſſeſſion 
from the time of ſuch purchaſe, ſhall and may, after the end 
of twenty years from the time of ſuch purchaſe, produce in 
evidence the deed making a tenant to the precipe, and de- 
claring the uſes; and the deed fo produced (the execution 
thereof being duly proved) ſhall be deemed ſufficient evi- 
dence that ſuch recovery was duly ſuffered, in cafe no record 
can be found of ſuch recovery, or the ſame ſhould appear not 
regularly entered: Provided, that the perſon making ſuch 
deed had a ſufficient eſtate and power to make a tenant to the 
precipe, and to ſuffer ſuch common recovery. It is further 
enacted, That every common recovery ſuffered, or to be fut- 
fered, ſhall, after the expiration of twenty years, be deemed 
valid, if it appear upon the face of ſuch recovery that there 
was a tenant to the writ, and if the perfons joining in ſuch 
recovery had a ſufhcient eſtate or power to ſuffer the ſame, 
notwithitanding the deed to make a tenant to ſuch writ ſhall 
be loſt. It is further enacted, That every recovery ſhall be 
deemed valid, notwithſtanding the fine or deed making a te- 
nant to ſuch writ ſhall be levied or executed after the time of 
the judgment given, and the award of ſeifin : provided the 
ſame appcar to be levied or executed before the end of the 
term in which ſuch recovery was ſuffered, and the perſons 
joining in ſuch recovery had a ſufficient eſtate and power to 
ſuffer the ſame. | 

Though regularly no recovery or judgment is to be admitted 
in evidence but againſt parties or privies, yet under ſome cit= . 
—4 1109. cumſtances they may; as in the cafe of The King and Hebden, 

where in an information in nature of a quo avarrants, a judge 
ment of cuter was allowed to be given in evidence to prove the 


ener 
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onder of a third perſon, the mayor by whom the defendant 


was admitted. 

3. As to verdicts, the rule is, that no verdict ſhall be 
given in evidence, but between ſuch who are parties or pri- 
vies to it. Therefore if there be ſeveral remainders limited 
by the ſame deed, a verdict for one in remainder ſhall be given 
in evidence for one next in remainder. But if there be a 
recovery by verdiCt againſt tenant for life, this is no evidence 
againſt a reverſioner; for the tenant for life, is ſeiſed in his 
own right, and that poſſeſſion is properly his own, and he is 
at liberty to pray in aid of the reverſioner or not, and the 
the reverſioner cannot poſſibly controvert the matter where 
no aid is prayed. But if he come in upon an aid-prayer, 
he may have an attaint; and conſequently the verdict will be 
evidence againſt him. 

If a verdict be had on the ſame point, and between the 
ſame parties, it may be given in evidence, though the trial 
were not had for the ſame lands, for the verdict in ſuch caſe 
is a very perſuading evidence, becauſe what twelve men 
have already thought of the fact may be ſuppoſed fit to direct 
the determination of the preſent jury; but then this verdi& 
ought to be between the ſame parties, becauſe otherwiſe a 
man would be bound by a deciſion, who had not the liberty 
to croſs-examine z and nothing can be more contrary to na- 
wral juſtice, than that any one ſhould be injured by a de- 
termination, that he, or thoſe under whom he claims, was 
not at liberty to controvert. But it is not neceſſary that the 
verdict ſhould be in relation to the ſame land, for the ver- 
dict is only ſet up to prove the point in queſtion, and every 
matter is evidence, that amounts to a proof of the point in 
queſtion, 

If there be a trial of a title between A. leſſee of B. and E. 
and afterwards there be a trial between C. leſſee of E. and 
B. C. may give in evidence the verdict found againſt B. fot 
this was the ſenſe of a former jury on the fact, on which 
trial B. had the liberty to croſs- examine; for the court will 
take notice that in ejectment the leſſor is the real party in- 
tereſted, and that the leſſee, (or nominal plaintiff) is a fic- 
titious perſon. But a perfon that has no prejudice by the 
verdict againſt B. could never give it in evidence, though 
his title turn on the ſame point, becauſe if he be an utter 
liranger to the fact, it is perfectly res nova between him and 


the defendant ; aud if it could be no prejudice to the plain- 
tiff 
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tiff, had the fate of the verdict been as it would, he cannot 


be entitled to reap a benefit; for no record or conviction or 
verdict ſhall be given in evidence, but ſuch whereof the be- 
nefit may be mutual, viz. Such whereof the defendant, as 
well as the plaintiff, might have made uſe, and given it in 
evidence in caſe it made for him; therefore a conviction at 
the ſuit of the king for a battery cannot be given in evidence 
in treſpaſs for the ſame battery, 

When it is ſaid, that a verdict may be given in evidence 


between the ſame parties, it is to be underſtood with this 
reſtriftion, that it is of a matter which was in iſſue in the 


former cauſe ; for otherwiſe it will not be allowed in evidence, 
becauſe, if ſuch verdict be falſe, there is no redreſs, and the 
jury are not liable to an attaint. 

The exception of its being res inter alios adta, is not al- 
lowed againſt verdicts in cafe of cuſtoms or tolls; for the 
cuſtom or toll is Jex loci, and facts tending to prove that may 
be given in evidence by any perſon, as well as thoſe who have 
been parties to ſuch facts or to ſuch verdicts as have found 
and determined them; and in ſuch caſe it is not material, 
whether ſuch verdicts be recent or ancient. 

A commiſſion under the ſeal of the exchequer, and the in- 
quiſition taken thereon, is admiſſible, though not concluſive 
evidence: and ſo are depoſitions taken thereon, though the 
parties in the cauſe had no notice of it, nor had any oppor- 
tunity of defending it. 

Another caſe, in which this exception ought not to be al- 
lowed, is where the fact to be proved is ſuch whereof hear- 
ſay and reputation are evidence, and therefore a ſpecial ver- 
dict between other parties ſtating a pedigree would be evi- 
dence to prove a deſcent; for in ſuch caſe, what any of the 
family, who are dead, have been heard to ſay, or the gene- 
ral reputation of the family, entries in family books, monu- 
mental inſcriptions, recital in deeds, &c. are allowed. And 
of this opinion was Mr. Juſtice Wright in the Duke of 
Athel's caſe, which opinion is generally approved, though 
the determination by the reſt of the court was contrary : 
perhaps founding themſelves on the caſe of Sir William Clarges 
and Sherwin, where, in a trial at bar, the only queſtion was 
upon the legitimacy of the Duke of Albemarle, and the Court 
would not ſuffer a former verdict between other parties con- 
cerning other land depending upon the ſame queſtion and title 
to be read in evidence: but there it did not appear either * 
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the iſſue or verdict, that the ſame queſtion was inquired into 
and determined, Beſides the giving a verdict in evidence 
to prove a particular fact, viz. that John had a ſon Thomas, 
is very different from giving it in evidence to ſhew the opinion 


of a former jury, which is only their deduCtion from a variety 


of fats proved to them. 

A verdict will not be admitted in evidence without likewiſe 
producing a copy of the judgment founded upon it, becauſe 
it may happen that the judgment was arreſted, or a new trial 
granted; but this rule does not hold in the caſe of a verdict 


on an iſſue directed out of chancery, becauſe it is not uſual 1 


to enter up judgment in ſuch caſe; and the decree of the 
court of chancery is equally proof, that the verdict was ſatiſ- 
fatory and ſtands in force. 

4. As to writs, When a writ is only inducement to the 
action, the taking out the writ may be proved without any 
copy of it, becauſe poſlibly it might not be returned, and then 
it is no record; but where the writ itſelf is the giſt of the ac- 
tion, you muſt have a copy from the record, in as much as you 
are to have the utmoſt evidence the nature of the thing is 
capable of, and it cannot become the giſt of the action till it 
is returned. 

In an action of treſspaſs againſt a bailiff for taking goods in 
execution, if it be brought by the party againſt whom the wrix 
iſſued, it is ſufficient for the officer to give in evidence the writ 
of fieri facias without ſhewing a copy of the- judgment : but 
if the plaintiff b2 not the party againſt whom the writ iſſued, 
but claim the goods by a prior execution (or ſale) that was frau- 
dulent, there the officer muſt produce not only the writ, but a 
copy of the judgment : for in the firſt caſe, by proving that he 
took the goods in obedience to a writ iſſued againſt the plain- 
tiff, he has proved himſelf guilty of no treſpaſs; but in the 
other caſe they are not the goods of the party againſt whom the 
writ iſſued, and therefore the officer is not juſtified by the writ 
in taking them, unleſs he can bring the caſe within 13 Elia. 
tor which purpoſe it is neceſſary to ſhew a judgment. 

The next thing to be conſidered is all public matters that 
are not records; and they all come under this general definition, 
that they muſt be ſuch as are an evidence of themſelves, and do 
not expect illuſtration from any other thing; ſuch are court- 
rolls and tranſactions in chancery ; and the copies of ſuch mat- 
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ters may be given in evidence, in as much as there is a plaig 
coherent proof, for there is proved upon oath a matter which 
if produced, would carry its own lights with it, and by con- 
ſequence would need no proof. 

The reaſon why the proceedings in chancery are not re- 
cords is this, becauſe they are not the precedents of juſtice, 
for the judgment there is ſecundum equim et bonum, and not 
ſecundum leges et conſuetudines. And the reaſon why any re- 
cord is of validity and authority is, becauſe it is a memorial 
of what is the law of the nation; now chancery procedingy 
are no memorials of the laws of England, becauſe the chan- 
cellor is not bound to proceed according to the laws. 

If a party wants to avail himſelf of the decree only and not 
of the anſwer or depoſitions, the decree being under the ſeal 
of the court and enrolled may be given in evidence without 
producing the bill and anſwer, and the oppoſite party will be 
at liberty to ſhew that tlie point in iſſue there was not ad iden 
with the preſent iſſue, 

Alſo the rolls of the county courts, and the proceedings of 
the eccleſiaſtical court, are no records, becauſe theſe courts 
are not derived by immediate authority from the king, but 
from the biſhop or the baron of the county; and there is no 
court declarative of the ſenſe of the common law, but ſuch as 
receive an immediate authority from the kiag, the perſon in- 
truſted with the executive power of the law. 

The bill in chancery is evidence againſt the complainant, 
for the allegations of every man's bill ſhall be ſuppoſed true; 
nor ſhall it be ſuppoſed to be preferred by a counſel or ſolicitor 
without the party's privity, and therefore it amounts to the 
confeſhon and admiſſion of the truth of any fact, and if the 
counſel have mingled in it any fact that is not true, the party 
may have his action; but in order to make the bill evidence 
againſt the complainant, there mult be proceedings upon it z for 
if there were no proccedings upon it, it ſhould rather be ſup- 
poſed to be filed by a ſtranger to bar the party of his evidence. 

If a patron ſue the parſon on a bond, and the parſon prefer 
his bill in chancery to be relieved, ſtating it to be a ſimoniacal 
contract; the bill and proceedings upon it may be given in 
evidence in an ejectment, in order to make void the parſon's 
living. | 

But on an iſſue directed out of chancery to try the validity of 
a deed, where one 7. N. was produced to prove he wrote it, by 
the direction of Lord Ferrers in 1720, and, to contradict his evi- 
dence, the plaintiffs produced a bill in chancery, preferred in 
1719, by the defendant, which mentioned the deed ; the Court 
would not ſuffer it to be read, though an anſwer had been 
put in, becauſe it was no more than the ſurmiſes of counſel 


tor the better diſcovery of the title. However, in all 2 
Where 
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where the matter is ſtated by the bill as a fact on which the 
plaintiff founds his prayer for relief, it will be admitted in 
evidence, and will amount to proof of a confeſſion. 


Analogous to this is a confeſſhon under the party's hand by 
letter or otherwiſe 3 however, there is 2 great difference be- 
tween the manner of giving them in evidence. A bill is 
proved by ſhewing there have been proceedings upon it, for 
it muſt be ſuppoſed to be the party's bill where his adverſary 
has been compelled by the proceſs of the court of chancery to 
anſwer it. But a confeſſion by letter muſt be proved to be 


of the party's hand-writing; and, where nobody ſaw the 
writing, that muſt be by the compariſon of hands, Now the 


reaſon why the compariſon of hands is allowed to be evi- 
dence is, becauſe men are diſtinguiſhed by their hand-wri- 
ting as well as by their faces; for it is very ſeldom that the 
ſhape of their letters agree any more than the ſhape of their 
bodies, Therefore the likeneſs induces a preſumption that 
they are the ſame; and every preſumption that remains un- 
conteſted hath the force of an evidence. But in the caſe of 
high treaſon compariſon of l. ands is not ſufficient for the ori- 
ginal foundation of an attainder, becauſe there muſt be proof 
of ſome overt act, and writing is not an overt act; but it 
may be uſed as a circumſtantial and confirming evidence, if 
the fact be otherwiſe proved. And in any other criminal 
proſecution it will be evidence the ſame as in a civil ſuit; as 
on an indictment for writing a treaſonable libel, proof of the 
hand-writing will be ſufficient without proof of the aQual 
writing.— The caſe of the ſeven biſhops went upon the wit- 
neſs not being enough acquainted with their hand-writing, 
and not upon the nature of the evidence. In general caſes 
the witneſs ſhould have gained his knowledge from having 
ſeen the party write, but under ſome circumſtances that is 
not neceſſary; as where the hand- writing to be proved is of 


2 perſon reſiding abroad, one who has frequently received 
R letters 
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letters from him in a courſe of correſpondence would be ad. 
mitted to prove it, though he had never ſeen him write, $9 
where the antiquity of the writing makes it impoſſible ſor any 
living witneſs to ſwear he ever ſaw the party write : As where 
a parſon's book was produced to prove a medus ; the parſon 
having been long dead, a witneſs who had examined the pariſh 


books, in which was the ſame parſon's name, was permitted 


to ſwear to the ſimilitude of the hand-writing, for it was the 
beſt evidence in the nature of the thing, for the pariſh books 


were not in the plaintiff's power to produce. 


An admiſſion of a debt, if ſatisfactorily proved, is the 
ſtrongeſt evidence. But an offer to pay money by way of 
compromiſe is not evidence of a debt. The reaſons often 
aſſigned for it by Lord MansritELD were, that it muſt be 
permitted to men * to buy their peace” without prejudice 
to them if the offer did not ſucceed ; and ſuch offers are 
made to ſtop litigation without regard to the queſtion whe- 
ther any thing or what is due.—If the terms © buy their 
peace” are attended to, they will reſolve all doubts on this 
head of evidence : But for an example I will add one caſe, 
If A. ſue B. for 100/. and B. offer to pay him 20 J. it ſhall 
not be received in evidence; for this neither admits or al- 
certains any debt, and is no more than ſaying he would gie 
201. to get rid of the action. But if an account conſiſts of 
ten articles, and B. admits that a particular one is due, it i 


good evidence for ſo much. 


Admiſſions of particular articles before an arbitrator are 
alſo good evidence, for they are not made with a view to 1 
compromiſe, but the parties are conteſting their diſferent 


rights as much as they could do on a trial, 


If the bill be evidence againſt the complainant, much 


more is the anſwer againſt the defendant ; becauſe this 1s 
deliyered 
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delivered in upon oath, But then when you read an anſwer 
the confeſſion mult be all taken together, and you ſhall not 


take only what makes againſt him; for the anſwer is read as 


the ſenſe of the party himſelf, and if it be taken in this man- 
ner you muſt take it entire and unbroken ; therefore if upon 
exceptions taken a ſecoud anſwer has been put in, the de- 
fendant may inſiſt upon having that read to explain what he 
ſwore in his firſt anſwer. : 

An infant's anſwer by his guardian ſhall never be admitted 
a3 evidence againſt him on a trial at law; for the law has 
that tenderneſs for the affairs of infants, that it will not ſufter 
him to be prejudiced by the guardian's oath. So the anſwer 
of a truſtee can in no caſe be admitted as evidence againft 
cui que truſt. 

A bill was brought by creditors againſt an executor to 
have an account of a perſonal eſtate; the executor ſet forth 
by anſwer that there were 1100 J. left by the teſtator in his 
hands, and that coming afterward to make up accounts he 
gave the teſtator a bond for 1000 J. and the 100 J. were given 
him for his trouble and pains that he had employed in the 
teſtator's buſineſs, and there was no other evidence in the 
cauſe that the 100/, were depoſited ; it was argued that the 
anſwer, though it was put in ifſue, ſhould be allowed to 
diſcharge him; ſince there was the ſame rule of evidence in 
equity as at law : But it was anſwered and reſolved by the 
court that, when an anſwer was put in iſſue, whatever was 
confeſſed and admitted need not be proved; but it behoved 
the defendant to make out by proofs whatever was inſiſted 
upon by way of avoidance, But this was holden under this 
diſtinction, that where the defendant admitted a fact, and in- 
liſted on a diſtinct fact by way of avoidance, that he ought to 
prove that matter of defence, becauſe it may be probable 
that he admitted it out of apprehenſion, that it might be 
proved, and therefore ſuch admittance ought not to profit 
him, ſo far as to paſs for truth whatever he ſays in avoid- 
ance. But if it had been one fact, as if the defendant had 
laid the teſtator had given him a hundred pounds, it ought to 
have been allowed, unleſs diſproved ; becauſe nothing of the 
fact charged is admitted, and the plaintiff may diſprove the 
whole fact, if he can do it, Though an anſwer is good evi- 
gence againſt the defendant, yet it is not againſt his alienee; 

R 2 nor 


237 


2 Vent, 194. 
288. 


5 Mod. 10 
x Sid. 418. 


2 Vent. 72. 
3 Mod. 259. 


Per Cowper 
C. Hil. Vacs 


1707. 


Salk. 236, 


2 


. 
—_— 


” 
E 


2 4 e 2 * 
A „ * 
— is * — 


2 * 2 5 
— —_— — } 


— 


ES BN 


— 


* — oy ju . * 2 
r n 
—2 > Wing . 9 Sb. - 
. " l — 
: : rn 
. 
—— 


4. 
— -- 
= 


8 


* 
1 


= 1 = - 


— 8 = 
R n _ 


Bourn v. Sir 
Tho. Whit- 


more, Salop, | 


1747- 


Sparin K ol 
V, Drax, NI. 
27 C. 2. 


C. B. at Bar. 


3 Mod. 36. 


1 Show, 397. 


An Introdufion to the Law 


nor is it any evidence for the defendant in a court of law (ex- 
cept ſo ordered by the court on an iſſue out of chancery) un. 
leſs the plaintiff have made it evidence by producing it firſt, 
As where on an iſſue out of chancery to try the terms of an 
agreement, which was proved by one witneſs, but denied by 
the defendant, the witneſs being dead before the trial, the 
plaintiff was under a neceſſity of producing the bill and an- 
ſwer in order to read his depoſition, and by that mean made 
the whole anſwer evidence, which was accordingly read by 
the defendant ; but, where an anſwer in chancery of the wit- 
neſs was produced to ſhew him incompetent z he having 
there ſworn that he had an annuity out of the land in queſ- 
tion; ſerjeant Maynard inſiſted to have the anſwer read 
through, but the court refuſed it, as the anſwer was pro- 
duced only to ſhew that he was not a competent witneſs in 
the cauſe, and not to prove the iſſue. 

Analogous to this is a man's mere voluntary affidavit, 
which may alſo be read againſt the perſon who made it: 
However there is great difference between the manner of 
giving them in evidence. An anſwer is proved by ſhewing 
the bill, which is the charge, and the anſwer which is as it 
were the defence, and this in civil caſes ſhall be intended to 
be ſworn, becauſe the defence in chancery is upon oath. 
But a mere voluntary affidavit, which is no part of any cauſe 
in a court of juſtice, muſt be proved to be fworn ; for if you 
only prove it ſigned by the party, the proof goes no further 
than to ſupport it as a note or letter, and as ſuch you may 
give it in evidence without more proof. But if an aſſidavit 
be made in any cauſe, proof of ſuch cauſe depending, and 
that ſuch aſſidavit was uſed by the party, would perhaps be 
ſuſſicient proof of its being ſworn even on an indictment tor 
perjury, and certainly would be evidence in a civil ſuit. 

A ſecond difference between them is, that the copy of an an- 
ſwer may be given in evidence, but the copy of a voluntary at- 
fidavit cannot. The reaſon is, becauſe the anſwer is an allega- 
tion in a court of judicature, and being a matter of public credit, 
the copy of it may be given in evidence, for the reaſons formerly 
given: But a voluntary aſſidavit has no relation to a court of 
juſtice, and therefore is not intitled to public credit, and being? 
private matter, the aſſidavit itſelf muſt be produced as the bell 


evidence z beſides it muſt be proved to be ſworn, which it cannot 
be 
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be without it be produced; there where in an action for 
malicious proſecution, the plaintiff to increaſe damages offered 
the office copy of an affidavit made by the defendant in chan- 
cery, of his being worth 2500/, Lord Raymond refuſed to 
let it be read, and the plaintiff was obliged to ſend for the 
original which was filed in chancery. And notwithſtanding 
the office copy of an anſwer may be given in evidence in a 
civil ſuit, yet it will not be ſufficient on an indictment for 
perjury, though perhaps ſuch copy would be ſufficient for the 
grand jury to find the bill; But upon the trial the original 
muſt be produced, and poſitive proof made, that the defen- 
dant was ſworn by a witneſs acquainted with him: But proof 
that a perſon calling himſelf J. S. was ſworn, and that he 
ſigned the anſwer (or aſſidavit), and proof alſo by another 
witneſs of the hand-writing, wouid be ſufficient. So an 
anſwer being brought out of the proper office, and jurat 
under the maſter's hand, and proof of its being ſigned by 
the defendant by proof of his hand-writing, is ſufficient to 
prove it ſworn by him even on an indictment for perjury : 
But no return of commiſſioners (or of a maſter in chancery) 
of the party's ſwearing will be ſufficient, without ſome other 
proof of the identity of the perſon. 

The next thing is the depoſitions, and they may be read 
when the witneſs is dead, for when the witneſs is living, they 
are not the beſt evidence the nature of the thing is capable of. 

2. They may be read when a witneſs is ſought and cannot 
be found, for then he is in the ſame circumſtances, as to the 
party that is to uſe him, as if he were dead. 

3. If it be proved that a witneſs was ſubpoena'd, and fell 
ſick by the way; for in this caſe likewiſe the depoſition is 
the belt evidence that can be had, and that anſwers what the 
law requires. 

4- A depofition cannot be given in evidence againſt any 
perſon that was not party to the ſuit ; and the reaſon is, be- 
cauſe he had not liberty to croſs-examine the witneſs ; and it 
is againſt natural juſtice that a man ſhould be concluded by 
proofs in a cauſe to which he was not a party. For this rea- 
fon depoſitions in chancery ſhall not be read for or againſt the 
party defendant upon an information or indictment, tor the 
king was no party to the ſuit. 

Yet this rule admits of ſome exceptions z as in caſes of cuſ- 
toms and tolls, and in general in all caſes where hearſay and 
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reputation are evidence; for undoubtedly what a witneſs, wh 

is dead, has ſworn in a court of juſtice, is of more credit, than 

what another perſon ſwears he has heard him fay :—50 a de- 

poſition taken in a cauſe between other parties will be admitted 

to be read to contradict what the ſame witneſs ſwears at a trial, 

1 Ch. Ca. 73. Depoſitions taken thirty years ſince were admitted to be 

| read in chancery, though the partics were not the fame, in 

as much as the cauſe related to the ſame lands, and the ter- 

tenants were parties to it, and the witneſſes were fince dead ; 

the plaintiff's title then not appearing : And this is an in- 

dulgence of the chancery beyond the ſtrict rules of the com- 

| mon law, and it is admitted for pure neceſſity, becauſe evi- 

Hardr. 472- dence ſhall not be loſt : But a man ſhall not regularly take 

advantage of a depoſition who was not a party to the ſuit, 

for as he cannot be prejudiced by the depoſition, he ſhall never 
receive any advantage from it. 
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Sir Tho. Ray- 5. Depoſitions before an anſwer put in are not admitted 
e to be read, unleſs the defendant appear to be in contempt; 


for if there do not appear to be a cauſe depending, the depo- 
ſitions are conſidered as mere voluntary affidavits ; but if the 
adverſe party were in contempt, the depoſitions ſhall be ad- 
mitted ; for then it is the fault of the objector that he did not 
croſs-examine the witneſſes. 

6. It the witneſs after his depoſition taken become inte- 
reſted, his depoſition ſhall not be read ; for the intent of tak- 
ing ſuch depoſition is only to perpetuate his teſtimony in 
caſe the witneſs die. | 

Hazdr. 315, 7. If a witneſs be examined de bene eſe, and before the com- 
ing in of the anſwer, the defendant not being in contempt, 
the witneſs die, yet his depoſition ſhall not be read, becauſe 
the oppoſite party had not the power of croſs-examination and 
the rule of the common law is ſtrict in this, that no evidence 
ſhall be admitted but what is, or might have been, under the 
examination of both parties: But in ſuch caſes the way 1s to 
move the court of chancery, that ſuch a witneſs's depoſition 
ſhould be read, and if the court ſee cauſe they will order it, 
and this order will bind the parties to aſſent to the reading. 

: Formerly they did not inroll their bill and anſwer, and 
12 therefore ancient depoſitions may be given in evidence without 
4 Hob. 112. the bill and anſwer; ſo depoſitions taken by the command of 
/ queen Elizabeth upon petition, without bill and anſwer, were, 
upon a folemn hearing in chancery, allowed to be read. 


Salk, 286. 


Alſo 
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Alſo the ancient practice was, that they never publiſhed 
the depolitions in the life-time of the witneſſes, becauſe the 
depoſitions in perpetuam rei memoriam, were of no uſe till after 
the death of the witneſſes; but the practice was found very 
inconvenient, becauſe thereby witneſſes became ſecure in 
ſwearing whatever they pleaſed, inaſmuch as they never could 
be proſecuted for perjury. 

When the bill ts diſmiſſed becauſe the matter 1s not proper 
for equity to decree, yet the depoſitions on the fact in the cauſe 
may be read afterward in a new cauſe between the ſame par- 
ties; for tho* the matter is not proper for equity to decree, 
yet there was a cauſe properly before the court, for it is pro- 
per for the juriſdiction of equity to conſider how far the law 
ought to be relaxed and moderated ; and where there is a cauſe 
properly before the court, however that cauſe may be de- 
cided, the depoſitions muſt be evidence. But if a cauſe be 
diſmiſſed for the irregularicy of the complaint, the depoſitions 
can never be read; as where a deviſee, upon a ſuit depend- 
ing by his deviſor, brings his bill of revivor, and after depo- 
ſitions taken the bill is diſmiſſed, becauſe a deviſee cannot 


bring a bill of revivor; upon a new original bill the deviſee 


cannot uſe tle depoſitions in the former cauſe; for there being 
no cauſe regularly before the court there could be no depo- 
ſition in it, 

In croſs cauſes, an agreement was proved in one of the 
cauſes, and in that it was not ſet forth in the allegations of 
the bill or anſwer: In the other cauſe the agreement was ſet 
forth but not proved, an order was obtained before publica- 
tion, that the ſame depoſitions ſhould be read in both cauſes; 
and this might well be, for fince the order was before publi- 
cation in the ſecond cauſe, the defendant had liberty to croſs- 
examine the witneſſes on what particulars he pleaſed, and 
the ſight of the depoſitions was to his advantage. 

From what has been ſaid it is evident, that (as there can 
be no croſs-examination) a voluntary affidavit is no evidence 
between {trangers, except in ſuch caſes where a confeſhon of 
the perſon making the aſſidavit would be evidence; as where 
a widow came for adminiſtration, the marriage being con- 
teſted, an affidavit of the man himſelf was read. So on an 
iſſue directed out of chancery to try the legitimacy of the 
plaintiſt, the father's oath before the judges on a private bill 


was allowed to be evidence. 
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It is a general rule, that depoſitions taken in a court not of 
record ſhall not be allowed in evidence elſewhere. S0 it has 
been holden in regard to depoſitions in the eccleſiaſtical court, 
though the witneſſes were dead. So where there cannot be 
a croſs- examination, as depoſitions taken before commiſlioners 
of bankrupts, they ſhall not be read in evidence; yet if 
the witneſſes examined on a coroner's inquelt be dead, or be- 
yond ſea, their depoſitions may be read; for the coroner is 
an officer appointed on behalf of the public, to make enquiry 
about the matters within his juriſdiction; and therefore the 
law will preſume the depoſitions before him to be fairly and 
impartially taken.—And by 1 & 2 P. & MM. c. 13. and 
2& 3 P. & M. c. 10. Juſtices of the peace ſhall examine of 
perſons brought before them for felony, and of thoſe who 
brought them, and certify ſuch examination to the next gaol- 
delivery; but the examination of the priſoner ſhall be without 
oath, and the others upon oath, and theſe examinations ſhall 
be read againſt the offender upon an indictment, if the wit- 
neſſes be dead. 

Another way of perpetuating the teſtimony of a perſon de- 
ceaſed, analogous to this of giving depoſitions in evidence, is 
by giving the verdict in evidence and the oath of the party de- 
ceaſed. —As to which the rule is, that when you give in evi- 
dence any matter ſworn at a former trial, it muſt be be: ween 
the ſame parties, becauſe otherwiſe you diſpoſſeſs your adver- 
ſary of the liberty to croſs-examine : Beſides otherwiſe, as 
you cannot regularly give the verdict in evidence, you can- 
not give the oath on which it is founded; for if you cannot 
ſhew there was ſuch a cauſe, you cannot ſhew there was ſuch 
a perſon examined in it; and without fhewing there was a 
cauſe, no man's oath can be given in evidence, inaſmuch as 
it appears to be no more than a voluntary aflidavit, 

What a man himſelf, who is living, has ſworn at one 
trial, can never be given in evidence at another to ſupport 
kim, becauſc it is no evidence of the truth; for if a man be 
of that ill mind to ſwear falſely at one trial, he may do the 
ſame at another on the ſame inducements: But what a man 
ſays in diſcourſe, without premeditation or expectation of the 
cauſe in queſtion, is good evidence to ſupport him, becauſe 
that ſhews that what he ſwears is not from any undue influence. 
But if a man have ſworn at one trial different from what he 
has ſworn at another, this is good evidence to his diſcredit. 

A wit- 
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A witneſs was ſworn in a trial at bar in C. B, between 
the ſame parties on the ſame iſſue, and he was ſubpcena'd by 
the defendant to appear at a ſecond trial in K. B. and his 
charges given him, but he not appearing perſons were ad- 
mitted to ſwear what he ſwore in C. B. for the court ſaid they 
would preſume he was kept away by the plaintiff's practice.— 
This ſuppoſition was ſtrengthened by his having been produced 
by the plaintiff at the former trial, 

On an appeal for murder the plaintiff cannot give the in- 
dictment in evidence againſt the priſoner, and what a perſon 
{wore upon it at the trial; for as the indictment cannot be evi- 
dence (between other parties) by conſequence the oath on the 
indictment cannot be evidence: And as the evidence on the 
indictment cannot be ſhewn by the plaintiff in the appeal, nei- 
ther can it be by the defendant for the reaſon already given in 
regard to giving verdicts in evidence, 

However to this general rule there are the ſame exceptions 
as have been already taken notice of in regard to depoſitions. 

A verdict with the evidence given, in an action brought by 
the carrier for goods delivered to him to be carried, ſhall be 
given in evidence in an action brought by the owner againſt 
the carrrier for the ſame goods, for it is a ſtrong proof againſt 
hin that he had the plaintiff's goods; and in caſe the witneſs 
be dead, or cannot be found, is the beſt evidence that can be 
had, for it amounts to a confeſſion in a court of record. 

Note; though the bare producing the pgfea is no evidence 
of the verdict, without ſhewing a copy of the final judgment, 
becauſe it may happen that the judgment was arreſted, or a 
new trial granted; yet it is good evidence that a trial was had 
between the ſame parties, ſo as to introduce an account of 
what a witneſs ſwore at that trial who is ſince dead. So a 
nonſuit, with proof of the evidence upon which the plaintiff 
was nonſuited, may be given in evidence in another action 
brought by the ſame party. 

On an indictment for perjury committed on the trial of a 
former cauſe, the pea alone is ſufficient evidence to prove 
that there was a trial, without ſhewing a copy of the final 
judgment, In Rex v. Minns the objection was made and 
over-ruled accordingly. 

A decree in chancery may be given in evidence between the 


lame parties, or any claiming under them, for their judgments 
3 muſt 
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muſt be of authority in thoſe caſes, where the law gives them 
a juriſdiction ; for it were very abſurd that the law ſhould 
give them a juriſdiction, and yet not ſuffer what is done by 
force of that juriſdiction to be full proof. 

90 a decretal order in paper with proof of the bill and an- 
ſwer (or if they are recited in the order) may be read. 

And note; Wherever a matter comes to be tried in a colla. 
teral way, the decree, ſentence, or judgment of any court, 
eccleſiaſtical or civil, having competent juriſdiction, is con- 
cluſive evidence of ſuch matter; and in caſe the determina- 
tion be final in the court of which it is a decree, ſentence or 
judgment, ſuch decree, ſentence or judgment, will be con- 
cluſive in any other court having concurrent juriſdiction, 

In conſequence of the firſt part of this rule; if in ejectment 
a queſtion aroſe about the marriage of the father and mother 
of the plaintiff, a ſentence in the eccleſiaſtical court in a cauſe 
of jactitation, would be conclufive evidence. So where the 
defendant in an action of aſſault and battery, juſtified a maihem 
done by him as an officer in the army for diſobeying orders, 
and gave in evidence the ſentence of the counſel of war upon 
a petition againſt him by the plaintiff, and the petition being 
diſmiſſed by the ſentence, it was holden to be concluſive evi- 
dence in favour of the defendant. So in an action upon a 
policy of inſurance, with a warranty that the ſhip was Swedi/b, 
the ſentence of a French admiralty court condemning the ſhip 
as Eugliſb property, was holden concluſive evidence, and an 
exemplification of the fentence is ſufficient evidence without 


further proof, 9 Mod. 66. So in an action of trover for goods, 


judgment of condemnation upon an information in the exche- 
quer would be concluſive, 

But this part of the rule muſt be taken with this reſtriction, 
that the matter determined by ſuch decree, ſentence, or judg- 
ment, was determined ex directo, and not in a collateral way. 
Therefore if in an information againſt A. iſſue were taken on 7. 
S. being mayor of ſuch a borough in ſuch a year, and it were 
found he was not mayor, ſuch finding and judgment thereon 
would not be evidence on the like iſſue in an information 
againſt B. So if a ſuit were inſtituted in the eccleſiaſtical court 
by B. againſt C. for a divorce cauſa adulterii with D. and the 
were to plead that ſhe was married to D. and upon proof made 
the court ſhould ſo pronounce, and accordingly diſmiſs B's 
libel; yet that would be no evidence, in an ejectment in 


which the marriage between C. D. came in diſpute, So if in 
an 


elt. 
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an ejectment between a deviſee and the heir at law, the defen- 
dant obtaining a verdict upon proof that the will was not duly 
executed, yet he could not give it in evidence on another 
ejectment brought by another deviſee. N 

In conſequence of the ſecond part of the rule, if A. having 
killed a perion in Spain were there proſecuted, tried and ac- 
quitted, and afterward were indicted here, he might plead the 
acquittal in Spain in barz becauſe a final determination in a 
court having competent juriſdiction is concluſive in all courts 
of concurrent juriſdiction. So in dower, if the defendant 
plead ne unques accouple, and upon this iſſue the biſhop certify 
the marriage, and ſuch certificate be enrolled, and judgment 
given for the demandant thereon ; in the like action againſt 
any other tenant, the defendant will be concluded from plead- 
ing the like pleaz for the fact having been ex dire deter- 
mined between the parties, ſo that it can never again be con- 
troverted by them, the record is concluſive evidence of ſuch 
fact againſt all the world. 

Though a conviction in a court of criminal juriſdiction be 
concluſive evidence of the fact, if it afterwards come collate- 
rally in controverſy in a court of civil juriſdiction; yet an ac- 
quittal in ſuch court is no proof of the reverſe. As ſuppoſe 
the father convicted on an indictment for having two wives, 
this would be concluſive evidence in an ejectment, where the 
validity of the ſecond marriage was in diſpute. But an ac- 
quittal would not prevent the party from giving evidence of 
the former marriage, ſo as to bar the iſſue of the ſecond ; for 
an acquittal aſcertains no fact as a conviction does; nor would 
a conviction be concluſive, ſo as to bar the party in a writ of 
dower or appeal, where the legality. of the marriage comes 
in queſtion, However it would be evidence before the biſhop 
on the iſſue ne ungues accouple ; for though the fact of the mar- 
riage be not concluſive evidence of the legality of it, yet it 
Is prime facie a proof of it. 

If a man deviſe lands by force of the ſtatute of H. 8. of 
wills, or by cuſtom, the probate of the will in the ſpiritual 
court cannot be given in evidence; for all the proceedings, 
25 far as relate to lands, are coram non judice, for they have no 
power to authenticate any ſuch deviſe, and therefore a copy 
produced under their ſeals is no certain evidence of a true copy. 

But the probate of a will is good evidence as to the perſonal 


ellate, becauſe they have the cuſtody of all wills that concern 
the 
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the perſonal eſtate, and they are the records of that court, and 
theretore a copy of them under the ſeal of that court muſt be 
good evidence.; and this is ſtill the more reaſonable, becauſe 
it is the uſe of the court to preſerve the original wills, and 
only to give back to the party the copy of the will under the 
feal of the court. 


The eccleſiaſtical court never grants an exempliſication of 
letters of adminiſtration, but only a certificate that admini- 
ſtration was granted; therefore when a leſſee pleads an aſſign- 
ment of a term from an adminiſtrator, ſuch certificate is good 
evidence. So would the book of the eccleſiaſtical court, where- 
in was entered the order for granting adminiſtration. So would 
che copy of the probate of the will be evidence of S. S. being 
executor, but a copy of the will would not be evidence of it. 


Where a perſon in ejectment would prove the relation of a 
father and ſon by his father's will, he muſt have the original 
will, and not the probate only, for where the original is in 
being, the copy is no evidence; beſide, the ſeal of the court 
does not prove it a true copy, unleſs the ſuit only related to per- 
ſonal eſtate. But the ledger book is evidence in ſuch caſe, 
becauſe this is not conſidered merely as a copy, but is a roll 
of the court; and though the law does not allow theſe rolls to 
prove a deviſe of lands, yet when the will is only to prove 
a relation, the rolls of the ſpiritual court, that has authority to 
inrol all wills, are ſufficient proof of ſuch teſtament. .And 
under particular circumſtances the ledger book may be evidence 
even in a deviſe of a real eſtate; as where in an avowry for a 
rent charge, the avowant could not produce the will under 
which he claimed, that belonging to the deviſce of the land; 
but producing the ordinary's regiſter of the will, and proving 
former payments, it was holden, to be ſufficient evidence 
againſt the plaintiff, who was deviſee of the land charged. But 
it has been often holden, that a copy of the ledger book is not 
evidence; yet, fince the original would be read as a roll of the 
court without further atteſtation, it ſeems fit the copy ſhould 
be read, The contrary practice has been founded upon the 
miſtake, that the ledger book is read as a copy, ſo that the 
copy of that is but the copy of a copy; whereas the ledger 
bock is read as a roll of the court. 


Though in a ſuit relating to a perſonal eſtate, the probate of 


the will under the ſeal of the eccleſiaſtical court is ſufficient 
eri 
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dence, yet the adverſe party may give in evidence that the 
probate 1s forged, becauſe ſuch evidence ſuppoſes that the ſpi- 
ritual court has given no judgment, and fo there is no reaſon 
for the temporal court to be concluded by it, —So the adverſe 
party may prove, that the teſtator left bona natabilia againſt the 
probate by an inferior court, for then ſuch court had no ju- 
riſdiction. 

So if letters of adminiſtration be ſhewn under ſeal, you may 
gire in evidence that they were revoked, for this is an affirm- 
ance of the proceedings in the ſpiritual court, and does not at 
all controvert the righteouſneſs of their deciſion. 

And now to take notice of other public matters, which are 
not records. 

1. The rolls of a court baron are evidence, for they are the 
public rolls by which the inheritance of every tenant is pre- 
ſerved; and they are the rolls of the manor court, which 
was anciently a court of juſtice relating to all property within 
the diſtrict, 

A copy of a court-roll under the ſteward's hand is good 
evidence to prove the copyholder's eſtate. 

So an examined copy of the court roll is good evidence, if 
{worn to be a true one. 

2. The regiſter of chriſtenings, marriages and burials, is 
good evidence, or the copy of it. Nay, proof vivd voce of the 
contents of it without a copy has been admitted; yet the pro- 
priety of ſuch evidence may well be doubted, becauſe it is not 
the beſt evidence the nature of the thing is capable of. 

Though it appear in evidence, that the regiſter was made 
from a day-book, kept by the miniſter for that purpoſe, yet 
the day book will not be admitted to contradict the entry in 
the regiſter, ex. gr. to prove a child baſe born, where no 
notice is taken of it in the regiſter, which would therefore be 
evidence to prove him legitimate. 

A copy of an entry in the books of the office of faculties 
was diſallowed ; /ed g. for it is of a public nature. 

3. The pope's licence, without the king's, has been holden 
good evidence of an impropriation, becauſe antiently the pope 
. was taken for the ſupreme head of the church, and therefore 
was holden to have the diſpoſition of all ſpiritual benefices, 
with the concurrence of the patron, without any regard had 
of the prince of the country ; and theſe ancient matters muſt 
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be judged according to the error of the times in which they 
were tranſacted, 

4. A pope's bull is evidence upon a ſpecial preſcription to 
be diſcharged of tythe; where you only ſay that the lands be. 
longed to ſuch a monaſtery, and were diſcharged at the time 
of the diſſolution, for then they continue diſcharged by the act 
of parliament; but it is no evidence on a general preſcription 
to be diſcharged, becauſe that would ſhew the commencement 
of ſuch a cuſtom, and a general preſcription is that there was 
no time or memory of things to the contrary, 

5. If the queſtion be, whether a certain manor be ancient 
demeſne or not, the trial ſhall be by domeſday book, which 
will be inſpected by the court. 

In ejectment for the manor of Artam, the defendant pleaded 
ancient demeſne, and when domeſday book was brought into 
court, would have proved that it was anciently called Nettam, 
and that Nam appears by the book to be ancient demeſne; 
but he was not permitted to give ſuch evidence, for if the 
name be varied, it ought to have been averred on the record, 

6. To know whether any thing be done in or out of the 
ports, there lies in the excheguer a particular ſurvey of the 
king's ports which aſcertains their extent, 

7. An old terrier or ſurvey of a manor, whether eccleſia- 
ſtical or temporal, may be given in evidence, for there can 
be no other way of aſcertaining the old tenures or boundaries. 

A terrier of glebe is not evidence for the parſon, unleſs 
ſigned by the churchwardens as well as the parſon ; nor then 
neither, if they be of his nomination ; and though it be ſigned 
by them, yet it ſeems to deſerve very little credit, unleſs it be 
likewiſe ſigned by the ſubſtantial inhabitants; but in all caſes 
it is ſtrong evidence againſt the parſon. 

8. Rolls or ancient books in the heralds office are evidence to 
prove a pedigree ; but an extract of a pedigree proved taken 
out of records ſhall not, becauſe ſuch extract is not the beſt 
evidence in the nature of the thing, as a copy of ſuch records 
might be had. 

9. Camden's Britannia would not be evidence to prove 2 
particular cuſtom ; but a general hiſtory may be given in evi- 


dence to prove a matter relating to the kingdom in general 
as 
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as in the caſe of Neal and Fay chronicles were admitted to 
prove, thac king Philip did not take the ſtile in the deed at that 
time, Charles V. of Spain not having then ſurrendered. 

10. The regiſter of the navy office, with proof of the me- 
thod there uſed to return all perſons dead, with the mark dd. 
is ſufficient evidence of a death, 


11. An inventory taken by a ſheriff on an execution, is 
evidence between ſtrangers to prove the quantity and value of 
the goods; for the law intruſting him with the execution muſt 
truſt him throughout. 


We come now in the ſecond place to that which is only 
private evidence between party and party, and that is alſo two- 
fold, either deeds or other matters of an inferior nature. 


1. Of Deeds, 


HE rule is, that when any perſon claims by a deed in 

the pleadings, he ought to make a profert of it to the 
court; and where he would prove any fact in iſſue by a deed, 
the deed itſelf muſt be ſhewn. 

In every contract there muſt be apt words to ſhew what 
right is transferred, and to whom, and the ſenſe and figni- 
fication of theſe words muſt be expounded by the law. There 
muſt therefore be a profert made of all ſolemn contracts. 1, 
For the ſecurity of the ſubject, that what right is transferred 
may be adjudged of according to the rules of law. 2. Becauſe 
all allegations in a court of juſtice muſt ſet forth the thing de- 
manded; now the thing demanded cannot be ſet forth without 
ſhewing the inſtrument upon which the demand ariſes, 


But where a man ſhews a good title in himſelf, every thing 
collateral to that title ſhall be intended, whether it be ſhewn 
or not, 


A matter collateral to a title is what does not enter into the 
eſſence or being of a title, but ariſes aliunde, ſo that there muſt 
be a derivation of title without it. As where a man de- 
clares of a grant of feoffment of a manor, the attornment 
(which is collateral to the title) ſhall be intended. So in treſ- 
paſs the defendant conveyed the houſe in which, &c. by feoſſ- 
ment from J. S. and juſtified damage ſeaſant; the plaintiff 

replied 
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replied that J. S. before the feoffment made a leaſe to . N. 
who aſſigned to him; the defendant rejoined that the leaſe 
was made on condition, that if J. NM. aſſigned over without 
licence by deed from F. S. that then J. S. ſhould re-enter; 
the plaintiff ſur-rejoined that J. S. did by deed give licence, 
without making a profert of the deed ; this ſur- rejoinder was 
allowed to be good, becauſe the plaintiff's title was by aſſign- 


ment of the leaſe from J. N. and conſequently the licence 


of J. S. is but a matter collateral to the aſſignment, and by 
conſequence the deed muſt be intended to be well and legally 
made, though it be not ſhewn to the court, 

But there is another difference, and that is where the deed is 
neceſſary ex in/titutione legit, and where it is neceſſary ex provi- 
one hominis; for where the deed is neceſſary ex inflitutime 
legis there you muſt ſhew it; for it is repugnant that the law 
ſhould require a deed, and not put you to ſhew that deed when 
it is made; as if you are obliged to ſhew the attornment of 
a corporation you muſt ſhew a deed, in as much as incorporate 
bodies by the rules of law cannot act but by incorporate inſtru- 
ments; therefore no attornment is ſhewn unleſs a deed be 


ſhewn alſo. But where a deed is neceſſary ex proviſione hominis, 
there when it is collateral, as in the caſe of a licence before 
mentioned, it need not be ſhewn ; for the private act of the 
parties ſhall not controul the judgment of the law, that in- 
tends all ſuch collateral matters without ſhewing. 

Nor can privies in eſtate take any advantage of a deed with- 
out ſhewing itz as if there be tenant for life, remainder in fee, 
and there be a releaſe to him in remainder, tenant for life can- 
not take advantage of it without ſhewing the deed ; for ſince 


the right paſſes merely by the deed, to ſay any perſon releaſed 


without ſhewing the deed, would not be a good plea, 


And to explain this matter further, a difference is to be. 


taken between things Mat lie in livery and things that lie in 
grant; for things that lie in livery may be pleaded without 
deed, but for a thing that lies i in grant regularly a deed muſt 
be ſnewn. 

Therefore a man may plead that J. S. infeoffed him with- 
out ſaying per indenturam, and yet give the indenture in evi- 
dence, becauſe the feoffment is made by the livery, and the in- 
denture is only evidence of ſuch feoffment. But if a man plead 


that J. S. infeoffed him by deed, it may reaſonably be doub ed, 
whether 


lie 
ria 

] 

ties 
par 
in 3 
orig 
B 
law, 
25 te 
Clain 
dced 
gire 
allow 
90 
decau 
not e 


att ef} 


Relative to Trials at Niſi Prius. 


Whether he can give a parol feoffment in evidence, becauſe 
he has bound himſelf up to a feoffment by deed. 

And though ſince the ſtatute of frauds the ceremony of li- 
very only is not ſuſſicient to paſs an eſtate of freehold or term 
of years, but there may be a deed or note in writing, yet it 
is not neceſſary to ſet out ſuch conveyance in the pleadings, 
for they are as they were formerly, feoffavit et demiſit. 

A man may plead a condition to determine an eſtate for 
years without deed, for it begins without any livery, and there- 
fore the party is not eſtopped by any notorious ceremony from 
averring the condition: but where a man ſets out a feoffment, 
the other party may reply that it was by deed, and ſhew the 
condition, for then there is an eſtoppel againſt an eſtoppel, 
and ſo the matter is in equal balance, and therefore muſt be 
determined according to truth. 

Things that lie in grant are all rights; as fairs, markets, ad- 
rowſons, and rights to land where the owner is out of poſſeſ- 
ſon; and as they cannot viſibly be delivered over, therefore 
they muſt paſs by the next ſort of conveyance, that holds the 
ſecond place in point of ſolemnity, and that is by grant under 
the hand and ſeal of the party. 

Now a perſon that claims any thing lying in grant muſt 
ſhew his deeds, or otherwiſe he muſt preſcribe in the thing 
he pretends to, and the preſcription being ſuppoſed immemo- 
nal, ſupplies the place of a grant. 
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Co. L. 22 f. 


10 Co. Dr. 
Lifield's caſe, 


He alſo that has a particular eſtate by agreement of par- 10 Co. 94; 


ties, mult thew not only his own conveyance but the deeds 
paramount, for there can be no title made to a thing lying 
in agreement, but by ſhewing ſuch agreement up to the ſirſt 
original grant, 

But where any perſons claim any particular eſtate by act in 
law, they may make their claim without ſhewing their deeds 
45 tenant in dower, or by elegit, or guardian in chivalry, may 
chim an eſtate in a thing lying in grant without ſhewing the 
ved, for when the law creates an eſtate, and yet does not 
give the particular tenant the property of the deeds, it muſt 
allow the eſtate to be demanded without chem. 


to Co. 94. 


So they may plead a condition without ſhewing the deed, co. L. 225. b. 


becauſe they claim an eſtate by act of law, and therefore are 
not eſtopped by the act of livery, and therefore they may claim 
ill eſtate defeated by the condition without a deed, 

8 But 
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But tenant by the curteſy cannot claim any eſtate lying in 


grant without the deed, becauſe he has the property in, and { 
cuſtody of the deeds in right of his wife, and that property : 
ca ot be diveſted out of him during the continuance of his : 
eſtate. 1 
So alſo he cannot defeat an eſtate of freehold without ſhew. ol 
ing the decd, for the act of livery is an eſtoppel that rung 5 
with the land, and bars all people to claim it by virtue of any x 
condition, without the condition appear in a deed, and ſince 1 
the cuſtody of the deed reſides with him he muſt ſhew the 
deed. , 
But where a perſon is an utter ſtranger to any deed, there in 4 
pleading he is not compelled to ſhew it. As if a man mort 17 
gage his land, and the mortgagee let the land for a year, re. ; 
ſerving rent, and then the condition be performed, and the 6 
: e 
mortgagor re- enter; the leſſee in bar of an action of debt may L 
plead the condition and re-entry without ſhewing the deed, for 'P 
the leſſee was never entitled to the cuſtody of the deed. 5 
So if a man bring a precipe againſt him, he may plead that 
he was only a mortgagee, and that the condition was perform- ”_ 
ed, ſo that he has no longer ſeiſin of the eſtate, and this will- 10 
out ſhewing the deed; for upon performance of the condition * 
the property of the deed is no longer in the mortgagee, but it * 
ought to be rebailed to the mortgagor. 4% 
So if in action of waſte, or in diſcharge of the anceſtor's 32 
rent, the tenant plead a grant of the reverſion and attorn- 54 
ment after, he need not ſhew ſuch grant. 95 
As no party ſhall take advantage of his own negligence in i > 
not keeping of his deeds, which in all caſes ought to be fairly os & 
produced to the court; ſo his adverſary ſhall not take any ad- In 
vantage in his violent detaining of them; for the one by the Om 
violent taking away of the deeds gives a juſt excuſe to the bie 
other for not having them at command; and no man can ever Ou 
take advantage of his own injury, and thereſore it is a good lubſt; 
plea for one party to ſay, that the other entered and took be le 
away the cheſt in which the deeds were. lpirit 
Letters patent inrolled in the ſame court, or records of the e. 
ſame court, need not be profered to the court, but a deed iu WI 
rolled muſt ; for all records that are public acts, and that lie or Henda. 
the direction of that court in matters of judicature, muſt be taken Mreter 
notice of, and thereſore they need not be referred to with a prin Sec 
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patet per recordum, for the court will take notice of the courſe 
and orders of the court upon reference to them. The deeds 
inrolled are no more than the private acts of the parties au- 
thenticated by the court, and they do not lie for the direction 
of the court, but take hold of the authority of the court to 
give them credit, and therefore the court does not take notice 
of them unleſs they be pleaded, —But by 10 Ann. c. 18. where 
any bargain and ſale inrolled is pleaded with a profert, the party 
to anſwer ſuch profert, may produce a copy of the inrolment. 


Since the term to avoid entering the ſeveral continuances of 5 Co. 744 
buſineſs is reckoned as one continued law day; therefore the 
deeds pleaded ſhall be in the cuſtody of the law during the 
whole term, being the day wherein they are pleaded ; and be- 
ing then before the court, any body may take advantage of 
them; but ſince they belong to the cuſtody of the party, if the 
deed be not denied, it ſhall go back to the party after the term 
is orer, and then no body can take advantage of it without a 
new profert. Therefore the plaintiff in KX. B. may take ad- 


vantage of the condition of a deed in his replication, becauſe 
it runs, et predict A. dicit, as of the ſame term; but he cannot 
take advantage in his replication of a deed in C. B. becauſe 
they enter an imparlance to another term. But where the Co. L. 231, b, 
deed comes in and is denied, it remains in court till the plea is 
determined; therefore while it is tied up to one court, and is 
impoſſible to be removed, it ſhall be pleaded in another with- 
out ſhewing, And if on the ifſue of non eff fuctum it be found g. k. 275. 
againſt the deed, it ſhall be kept in court for ever, to hinder 
ay more uſe being made of it. 

In an action of debt upon bond, it is matter of ſubſtance ce. J. za. 
to make a profert of the deed, becauſe it is the contract on 
which the court ought to found their judgment, and therefore 
it ought to be exhibited to the court. But it is not matter of 2 Sund. 
lubſtance to ſhew letters of adminiſtration, for whether they 
ſbe legally granted or not belongs to the cognizance of the 


ſpiritual court, and therefore their legality cannot be weighed 
at common law, 


Wherever the plaintiff is bound to make a profert, the de- Sti. 1186. 
lendant is by law intitled to ozer, nor can the court upon any 
pretence diſpenſe with the giving of it. 
vecondly, Of giving deeds in evidence to the jury, 
S 2 And 
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And the general rule is, that the deed itſelf muſt be given 
in evidence, and muſt be proved by one witneſs at the leaf, 
But there are ſome exceptions to the general rule of giving 
the deed itſelf in evidence. 
1M. 94- 1. Where the deed is proved to be in the hands of the op- 
polite party, who upon being called upon refuſes to produce it, 
a copy of it will be good evidence; but ſuch copy ought to be 
proved by a witneſs who has compared it with the original, 
| 1 Keb. 117. for otherwiſe there is no proof of its being a true copy. 
a Thompſon v. If the oppoſite party produce the deed on notice, it ſhall be 
8 18. read without any proof of the execution. 
Rex v. Inh bi- Where a will remains in chancery by the order of the 
tants of Middle» ' . . . += 
20). Tr. 27 C. 3. Court, a copy may be given in evidence, becauſe the original is 
10 Co. 92. not in the power of the party. So where it is proved, that the 


Thurſton v. deed itfelf is deſtroyed by fire, a copy of it may be given in 


D.i.key _ evidence; but perhaps in ſuch caſe, if it came out in evidence 
Pritchard and that there are two parts executed, and the loſs of one only 


Symonds, Here- 50 if! 
. 1 „ „666 was proved, a copy would not be admitted. S0 if it were 


ford 1744. 
— 110 and proved, tliat the deed came into the hands of the defendant's | 
14 C. 2. K. B. brother, under whom the defendant claims, a copy ought to be 
read, even though the defendant have ſworn in an anſwer in { 
| chancery that he has not got the original. —And in theſe caſes, . 
N if the party have no copy he may produce an abſtract, nay : 
: Stile 205. even give parol evidence of the contents. And where pol. 1 
H ſeſſion has gone along with a deed many years, the original of N 
b which is loſt or deſtroyed, an old copy or. abſtract may be 7 
£ given in evidence without being proved to be true, becaule in 5 
$ ſuch caſe it may be impoſlible to give better evidence, L 
1 As to the ſecond part of the rule; the deed mult be proved of 
Y to the jury by one witneſs at leaſt, for though the deed be 0 
U produced under hand and ſeal, and the hand of the party be ; | 
i proved, yer that is no full proof of the deed ; for the delivery 45 
is neceſſary to the eſſence of the deed, and there 1s no proc 11 
of a delivery but by a witneſs who ſaw it. the 
Ca. K. B. go. But to this part of the rule there are likewiſe exceptions that 
As where the witneſs to a deed being ſubpœna'd did not ap- * 
pear, but to prove it the party's deed they proved an indorle- cauſ 
ment, reciting a proviſo within, that if he paid ſuch a ſum tlc deed 
. deed ſhould be void, and acknowledging that the ſum was nt the « 
paid, and by the indorſement he expreſsly owned it to be lus How 
deed, and upon this it was read, deeds 
3 89 WF 2 
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8o it has been holden, that a deed to lead the uſes of a fine Glaſcock v. 
. . . Sir William 

or recovery may be read without proof of its being executed 3 warren. 

the reaſon of which ſeems to be, that, by the fine being levied, H. 12 W. 3. 

it appears the parties intended to convey the land to ſome uſe 

or other, and therefore the law will admit of flight proof to 

ſhew what uſe was intended; fince the ſlighteſt proof without 

other to contradict it, will turn the preſumption on that fide 3 Salk. 287. 

and therefore though a counterpart of a deed without other 

circumſtances be not evidence in other caſes, yet it has been 

holden ſo to be in the caſe of a fine and recovery. However, Griffith and 

in a caſe reſerved from Hereford aſſizes by Mr. juſtice Wil- Moore 

liam Forteſcue, all the judges were of opinion that ſuch a deed 

to lead the uſes of a fine muſt be proved, and therefore it 

ſcems, as if the caſe in Salk, likewiſe were not law. 


If the deed be thirty years old it may be given in evidence 
- without any proof of the execution of it: however, there 
ought to be ſome account given of the deed, where found, Wc. 
And if there be any blemiſh in the deed by razure or interline- 
ation, the deed ought to be proved, though it were above thirty 
years old, by the witneſſes if living, and if they be dead, by 
proving the hand of the witneſſes, or at leaſt one of them, and 
alſo the hand of the party, in order to encounter the preſump- 
tion ariſing from the blemiſhes in the deed, and this ought 
more eſpecially to be done, if the deed import a fraud; as Chettle and 
where a man conveys a reverſion to one, and afier conveys it — Ry 
to another, and the ſecond purchaſer proves his title; be- 
cauſe in ſuch caſe the preſumption ariſing from the antiquity 
of the deed is deſtroyed by an oppoſite preſumption z for no 
man ſhall be ſuppoſed guitly of fo manifeſt a fraud. 
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It has been ſaid, that a deed of bargain and ſale inrolled 3 Co. 84. 
may be given in evidence, without proving the execution of 222 
i, becauſe the deed by law does need inrolment, and therefore Salk. 280. 
the inrolment ſhall be evidence of the lawful execution: but 
that where a deed needs no inrolment, there, though ſuch 
decd be inrolled, the execution of it muſt be proved; be- 
cauſe ſince the officer is not intruſted by the law to inrol ſuch 
ded, the inrolment will be no evidence of the execution, and 
the caſes in the margin are cited in ſupport of this doctrine. 


1s However, the law may well be doubted, notwithſtanding that 
fon . . . . 
weeds of bargain and ſale inrolled have frequently in, trials at 
« beius been given in evidence without being proved. In 
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ſupport of which practice, the caſe of Se and Millan, 
in Salt. is much relied on; but that caſe is wrong reported, 
for it appears by 3 Lev. 387. that the acknowledgement waz 
by the bargainor, and ſo it is ſtated in Salt. MS. beſides, it 
appears from both the books that it was only a term that 
paſſed, and conſequently it was no inrolment within the da. 
tute, 

If divers perſons ſeal a deed, and one of them acknowledge 
it, it may be inrolled, and may ever after be given in evidence 
as a deed inrolled ; but it would be of very miſchievous con- 
ſequence to ſay therefore that a deed inrolled upon the ac. 
knowledgement of a bare truſtee, might be given in evidence 
againſt the real owner of the land without proving it executed 
by him. However, that has been the general opinion, and it 
ſeems fortified in ſome degree by 10 Ann. c. 18. before taken 
notice of, 

On the other hand it ſeems as abſurd to ſay that a releaſe, 
which has been inrolled upon the acknowledgement of the re- 
leaſor, ſhould not be admitted in evidence againſt him without 
being proved to be executed, becauſe ſuch releaſe does not 
nced inrolment ; and, in fact, ſuch deeds have often been ad- 
mitted ; and that was the caſe of Smartle and Williams; the 
deed did not need inrolment, yet being inrolled on the ac- 
knowicdgement of the bargainor, it was read againſt him 
without being proved. 

A deed may be given in evidence on a rule of court by con- 
ſent, without being proved; for the conſent of parties is con- 
cluſive evidence, as the jury are only to try ſuch facts where- 
in the parties differ. 

Thou}: a deed of feoffment be proved to be duly executed, 
yet that is not ſufficient to convey a right, unleſs livery of ie 
ſin be likewiſe proved. lowever, where the deed is proved, 
and poſſeſſion has always gone with the deed, there livery hal 
be preſumed : but if poſſeſſior have not gone along with the 
deed, the livery muſt be proved; for fince livery is to gi 
poſſeſſion on the deed, where there is no poſſeſſion, the preſump- 
tion is that there was no livery, and conſequently livery muſt be 
proved to encounter that preſumptio::, It the jury find a deed 
of feoffment, and that poſleMion has gone along with the deed, 
yet, unleſs they expretzly lind a livery, the court cannot 20. 


judge it a good conveyance z for they are only judges of wha 
| | 15 


Relative to Trials at Niſi Prius. 


is law and have nothing to do with any probability of fact; 
therefore they cannot conclude that there was a lawful con- 
reyance, unleſs the jury ſind a delivery of the fee. 

If the iſſue be feeffavit vel nan, and a deed of feoffment and 
livery be proved, it cannot be given in evidence that it was 
made by covin to defraud creditors; for it is a feoffment tie! 
guel, and the covin ought to have been ſpecially pleaded : aliter 
if the iſſue be ſeiſed or not ſeiſed: for he remains ſeiſed as 
to creditors notwithſtanding the feoffment. 

This leads me to take notice of the ſeveral acts of parlia- 
ment that have been made to prevent fraudulent conveyances 
and the determinations thereupon ; that it may be ſeen by 
what evidence a conveyance may be defeated after the execu- 
tion of it has been proved. 

By 13 Elia. cap. 5. for the avoiding and aboliſhing of any 
feigned covenous and fraudulent feoffments, gifts, grants, 
alienations, conveyances, bonds, ſuits, judgments, and execu- 
tions, as well of lands and tenements as of goods and chattels, 
contrived to delay, hinder or defraud creditors and others of 
their juſt and lawful actions, ſuits, debts, accounts, damages, 
penalties, forfeitures, heriots, mortuaries, and reliefs; it is 
enacted, that all and every feoffment, gift, grant, alienation, 
barzain, and coveyance of lands and tenements, heredita- 
ments, goods and chattels, by writing or otherwiſe, and all 
aud every bond, ſuit, judgment, and execution, had er made 
tor any intent or purpoſe before declared, ſhall be taken {only 
a3 againſt them whoſe action, c. by ſuch covenous practice 
is diſturbed, delayed or defrauded) to be void; any pretence, 
colour, feigned condition, expreſſing of uſe or other matter, 
or thing to the contrary notwithſtanding ; provided it ſhall not 
extend to any eſtate, or intereſt in lands or tenements, goods, 
or chattels, had, made, conveyed, or aſſured upon good con- 
eration and bona fide to any perſon not having at the time of 
lach conveyance or aſſurance, notice of ſuch covin, fraud, or 
colluſion, 

It ſeems ſetted that no conveyance ſhall be deemed fraudu- 
knt within the ſtatute, unleſs it can be proved that the perſon 
was indebted at the time, or very near, ſo that they may be 
connected together, though there have been determinations 
to the contrary both by Sir 7. Fety/l and Forteſcue, M. of R. 

A. being indebted to B. in 400/. and to C. in 200/. C. brings 
debt, and hanging the writ, A. makes a ſecret conveyance of 
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all his goods and chattels to B. in ſatis faction of his debt, but 
continues in poſſeſſion, and ſells ſome, and ſets his mark on 
other ſheep; and it was holden to be fraudulent within this 
act. 1, Becauſe the gift is general, 2. The donor continued 
in poſſeſſion, and uſed them as his own. 3. It was made pen. 
ding the writ, and it is not within the proviſo ; for though it 
is made on a good conſideration, yet it is not bond fide, But 
v2t the donor continuing in poſſeſſion, is not in all caſes a 
k of fraud; as where a donee lends his donor money to 
iy goods, and at the ſame time takes a bill of ſale of them 
for ſecuring the money. 

If A. make a bill of ſale to B. x creditor, and afterward to 
C. another creditor, and deliver poſſeſſion at the time to nei. 
ther, und afterward C. get poſſeſſion, and B. take them from 
him, C, cannot maintain treſpaſs, becauſe though the firſt and 
ſecond bill of ſale are both fraudulent againſt creditors, yet 
they both bind A. and B.'s is the elder title. 8. P. in Gwelf 
v. Lane and others, cor. Buller J. at Worc. Spr. 1783, where the 
action brought by C. was rover, and he held it would not lie, 

No perſon can take 2ivamage of this ſtatute but the eredi- 
tors themſclves, and therefore, where A. made a fraudulent 
giſt of his goods to B. and then died, B. brovght an action 
againſt A,'s adminiſtrator for the goods, and the court held 
he could not plcad the ſtatute, or maintain the poſſeſſion of the 
goods, even to ſatisfy creditors z but the creditors may charge 
the vendee as executor de /n tort. 

Judgment againſt T. K. who died, and /cire facias againſt the 
tenants, the ſheriff returned B. a tertenant, who came in 
and pleaded, that T. K. enfeoſfed him long before the judg- 
ment, ab/que hoc that he was ſeiſed at the time of the judg- 
ment, or at any time after, whereupon iſſue, and the jury hnd 
the feoffment, but further add, that it was by covin to de: raud 
the plaintiff and other creditors, and judgment for the hin- 
tiff; for T. K. remaincd till ſciſcd as to the creditors not- 
withſtanding the feoffment; but if the iſſue had been taken 
directly, enſcoffed or not enſceffed, it had been found againſt 
the plainiiff; for it is a ſeoffment tie quel. 

A ſettlement being voluntary is only an evidence of fraud, 
yet it has a ways been reckoned ſufficient in reſpect to eredi 
tors: but where a father and ſon join in making a iettierenty 
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therefore will of itſelf make a conſideration, but that muſt be 
where neither could make ſuch ſettlement alone. 

So a ſettlement after marriage, the portion being paid at 
the ſame time, is good againſt creditors. So it has been 
holden, that a ſeitiemeut after marriage, recited to be in con- 
fideririon of a portion ſecured, where in fact ſuch portion has 
been ſecure:!, ſhall be pr umed to be in purſuance of an agree- 
ment previous to the marriage, though no proof of it, and ſo 
will be good againſt creditors, 

R. ſurrentlers a copyhold to his ſon; afterwards on a treaty 
of marriuge for his fon, he tells the wife's friends this copy- 
hold was ſettled, in conſideration of which and ſome leaſehold 
lands the niarriage was had, and two thouſand pounds paid as 
a portion; and upon this the ſurrender was holden not to be 
voluntary or fraudulent as againſt creditors. 

The wife joined with the hutband in letting in an incum- 
brance upon her jointure, and barring the intail, and then the 
uſes were limited to the huſband for life, remainder to the 
wife for life, remainder to the ſons in tail, remainder to the 
daughters in tail who were not in the former ſettlement; and 
it was holden that the daughters were not purchaſers, ſo as 
to ſhut out a judgment creditor, though the wife's parting 
with her jointure had been a good conſideration to them if 
it had been ſo expreſſed. 

A. brought an action againſt M. for lying with his wife; M. 
before judgment made a conveyance of his land in truſt for 
payment of debts mentioned in a ſchedule, A. recovered 
oo l. and brought a bill to be relieved againſt the deed as 
fraudulent, but it was holden not to be fo, either in law or 
equity; for this being a debt founded in malitia, it was con- 
ſcientious to prefer his real creditors before it. 

Where the heir made a fraudulent conveyance to defraud 
his father's creditors, it was holden that the creditor might 
take advantage of this ſtatute upon the iſſue riens per diſcenr. 
However ſince the 3 & 4 W. and M. c. 14. this point cannot 
come in queſtion. 

Iii next ſtatute to be taken notice of is 27 El. c. 4. which 
ena*ts that every conveyance, Sc. of, in, or out of any lands, 
Sc. had or made for the intent or purpoſe ro defraud and de- 
ecixe ſuch perſons as ſhall purchaſe in fee, for life or years, the 
lame lands, &c. ſhall be deemed only as againſt that perſon, 

and 
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and thoſe claiming under him, to be void. Provided, it ſhall 
not extend to impeach any conveyance, for good conſideration, 
and bend fide. And if any perſon ſhall! make any conveyance 
with a clauſe of revocation, and after ſuch conveyance ſhall 
bargain, fell, convey, or charge the ſame land for money or 
ether good conſideration paid or given, {the firſt conveyance, 
Ec. not by him revoked according to the power reſerved) tlie 
former conveyance, c. as againſt the ſaid bargainees, ven- 
dees, Sc. ſhall be deemed void; provided that no lawful 
mortgage made bona fide, and without fraud, upon good con- 
ſideration, ſhall be impeached by this act. 


Upon this ſtatute it hath been holden, that if a man having 
a future power of revocation ſell the land before the power 
commences, yet it is within the act. So if the power of re- 
vocation be reſerved to be with the conſent of A. who is one 
within his power. 

No purchaſer ſhall avoid a precedent conveyance for fraud 
or covin, but he who is a purchaſer for money or other valu- 
able conſideration. 

Tenant in tail articled to ſettle his land in ſtrict ſettlement; 
his wife dying, and he having only daughters levied a fine, and 
declared the-uſes to himſelf for life, with power to make a 
jointure, remainder to his firſt and other ſons in tail; after- 
wards he married and executed the power as to the jointure 
but ſhewing the deed made no ſettlement on the iflue, had a 
fon, and died; the daughters brought a bill to have the arti- 
cles carried into execution, and it was ſo decreed ; for the ſon 
cannot be conſidered as a purchaſer, there being no particular 
contract to make him ſo. 

Whatever conveyance is fraudulent againſt creditors, by 
13 Eliz. will be ſo againſt ſubſequent purchaſers; for the 
27 £12, has always received the maſt liberal conſtruction, 

The ſubſequent purchaſer having notice of ſuch conveys» 
ance is of no conſequence, for the ſtatute expreſsly avoids: 
ſuch conveyance. 

A deed, though it be fraudulent in its creation, yet by 
matter ex / farts may become good; as if one make a frau- 
dulent feoffment, and the feoffee make a feoffment to another 
for valuable conſideration, and afterward the fcoffor for value 
able conſideration make a ſecond feoftment. 
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If the brother have in his hands any of his ſiſter's money, 
and refuſe to pay it to her huſband, unleſs he will make a ſet- 
tlement upon her, ſuch ſettlement will not be fraudulent, 

A mother, on her eldeſt ſon's marriage, gave up an annuity 
iſuing out of the whole eſtate for an annuity of the like amount 
iſuing out of part of the eſtate only; but which was clearly 
ſullicient to pay the annuity z this is a ſufficient conſideration 
to prevent the limitations in the eldeſt ſon's marriage ſettle- 
ment to his brothers, in default of iſſue of himſelf, being ſrau- 
dulent agaiuit a \ubſ-quent purchaſer, 

If the tathcr make a fraudulent leaſe of his land, in order 
to deceive the purchaſer, and die before ke makes any convey- 
ance, and afterwards his ſon convey to J. S. for valuable con- 
ſiderat ion, J. S. ſhall avoid the leaſe. 

Upon not -uilty in treſpaſs the defendant gave in evidence 
articles by which Sir Robert Hatton (under whom the plaintiff 
claimed as heir) fold to him three hundred of the beſt trees in 
ſuch a wood, to be taken between ſuch a time and ſuch a time, 
and that he within the time took the trees; upon which the 
plaintiſt proved that Sir Robert was only tenant in tail; but 
this icing a voluntary ſettlement of Sir Robert's own, Jones 
chief juſtice held clearly that this ſale, being proved to be for 
a valuable conſideration, bound the heir as a caſe within this 
act; beſides the ſettlement was with a power of revocation, 
and the plaintiff was nonſuited. 

The next ſtatute is 3 & 4 V. M. c. 14. and that enacts, 
that all wills, difpoſitions and appointments of any lands, Sc. 
ſhall be deemed, as againſt any creditor of the deviſor, to be 
fraudulent and of none effect: with a proviſo that any deviſe 
or diſpoſition for the raiſing or payment of any juſt debt or any 
portion for any child, other than the heir at law, in purſuance 
of any marriage contract, or agreement in writing bona fide 
made before marriage, ſhall be in full force. 

A tenant for life, remainder to his firſt and other ſons in 
tail, remainder to his own right heirs for ever, entercd into a 
bond and died, his ſon entered, deviſed away the eſtate, and 
died without iſſue, This deviſe of the reverſion was holden to 
be within this act, for the heir is debtor being bound in the bond. 

If land be deviſed to the heir for payment of debts, he ought 
not to plead riens per diſcent, for notwithſtanding the deyiſe he 
is in by deſcent, 
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An TntreduTion to the Law 
By 1 Jac. c. 15. /. 5. it is enacted, that if any perſon, wha 


{hall afterwards become a bankrupt, ſhall convey or cauſe to 
be conveyed to any of his children, or other perſon, any lands 
or chattels, or transfer his debts into other mens' names, cx- 
cept upon marriage of any of his children, (both the parties 
married being of the years of conſent), or {ome valuable con- 
ſideration, the commiſſioners may convey or diſpoſe thereof 
the ſame as if the bankrupt had been actually ſeiſed or poſſeſſed, 
and ſuch fale or diſpoſition of the commiſſioners ſhall be good 
againſt the bankrupt, and ſuch children and perſons, and all 
other claiming under them. 

The 21 Fac. 1. c. 19. /. 11. recites, that many perſons be- 
fore they become bankrupts convey their goods upon good 
conſideration, yet ſtill keep the ſame, and are reputed owners 
thereof, and diſpoſe of the ſame as their own; and therefore 
enacts, that if any perſon ſhall become bankrupt, and at ſuch 
time ſhall, by the conſent and permiſſion of the true owner, 
have in their poſſeſſion, order and diſpoſition, any goods or 
chattels, whereof they ſhall be reputed owners, the commiſ- 
ſioners may diſpoſe of them for the benefit of the creditors, 

Upon this clauſe it has been holden, that poſſeſſion of lands 
being no proof of title as poſſeſſion of goods is, a mortgagos 
continuing in poſſeſſion is not within this clauſe if he deliver 
up the title deeds: but a mortgage of goods, where poſſeſ- 
fion does not go along with the ſale, is within it, unleſs it be 
2 choſe in action, and there, as poſſeſſion cannot be delivered, 
delivery of the muniments and means of reducing it into poſ- 
ſeſſion is ſufficient : for the delivery of the muniments is in 
law a delivery of the thing itſelf; as a delivery of the key of a 
warchouſe is a delivery of the goods in it; but things fixed to 
the freehold, till ſeparated, are part of the freehold, and there- 
fore of them a mortgage will be good without a delivery. 

Note; there may be a delivery from one parcener to ano- 
ther, or of things in parcenary to a third perſon, 

Goods left in the bankrupt's poſſeſhon for ſafe cuſtody only 
ſeem not to be within this clauſe. — 50 goods leſt with the 
bankrupt to fell: for one who deals by commiſſion, can gain 
no credit by his viſible ſtock. 

By the ſtatute of frauds, all deviſes of land muſt he in write 
ing, and ſigued by the party deviſing the ſame, or by ſome other 
perlon 
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pefſon in his preſence, or by his expreſs directions, and atteſt- 
ed and ſubſcribed in the preſence of the deviſor by three or 
more credible witneſſes, 

If a will be atteſted by two witneſſes, and afterwards the 
teſtator make a codicil, which he declares to be part of his 
will, and that is likewiſe atteſted by two witneſſes, yet it will 
not be a good will within the ſtatute. But if a man publiſh 
his will in the preſence of two witneſſes, who ſign it in his pre- 
ſence, and a month after he ſend for a third witneſs, and pub- 
lich it in his preſence, this will be good. 

Lord Chief Juſtice Holt appears to have been once of opinion, 
that it was neceſſary that the teſtator ſhould ſign the will in the 
nreſence of the witneſſes; but it ſeems to have been ſince ſettled 
io be ſufficient for him to own it before them to be his hand. 

The ſtatute requires three witneſſes to one ſingle act of exe- 
cution, and not three ſeveral executions before a ſingle witneſs 
to each only. Therefore if a man acknowledge his ſeal and 
hand-writing before three ſcveral witneſſes, this will be a good 
execution within the ſtatute, becauſe the acknowledgement to 
all amounts to but one execution: but if he actually ſign and 
feal the will every time before cach witneſs ſeparately, ſo as to 
make each a diſtinct execution, that will not be good. 

The ſtatute requires atteſting in the teſtator's preſence, to 
prevent obtruding another will in the place of the true one. 
But it is enough if the teſtator might ſee, it is not neceſſary he 
ſhould actually ſee them ſign; therefore where the teſtator had 
defired the witneſſes to go into another room ſeven yards 
diſtance to atteſt it, in which there was a window broken, 
through which the teſtator might ſee them, it was holden 
good. So if the teſtator being ſick ſhould be in bed, and the 
curtam drawn. 

Note; ſigning need not be by ſetting the name to the bot- 
tom, it is enough if the will be of the teſtator's hand- 
writing and begin with I J. S. c. and it has been ſaid, that 
ſealing is ſigning, and was fo determined in the cafe of Jung- 
ford and WWangferd by Lord Raymond at Guildhall. But this 
may well be doubted, becauſe the meaning of the ſtatute in re- 
quiring it to be ſigned by the teſtator was for a further ſecurity 
againſt impoſition, which can be only by his putting his name 
or mark; and of this opinion was the court of exchequer in a 
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late cauſe, grounding themſelves upon the opinion of Mr. 7. 
Levinz, in Lemain and Stanley, and in the caſe there cited by 
him out of 1 R. A. 245. 25. And if a man make a will on 
three pieces of paper, and there be witnefles to the laſt paper, 
and none of them ever ſaw the firit, tis is not a good will, 

However where a will conſiſted of two ſheets, and the con- 
nection went on regularly from one ſheet to the other, and in 
the firit ſheet the teſtator gave lands to truſtees after mentioned 
upon truſts there ſpecified, and in he laſt ſheet appointed per- 
ſons to be truſtees; though the teſtator never executed the firſt 
ſheet, and the witneſſes never ſaw it; it was holden by all the 
judges of England, that if the firſt ſheet were in the room at the 
time of the execution of the ſecond, that was ſufficient : for it 
is not neceſſary that the witneſſes ſhould ſee or know how 
many ſheets the will conſiſted of, or whether it is a will or 
not: and it is clear that a will, properly atteſted, may by re- 
ference bring in another inſtrument as part of it. 

Though the ſtatute require the atteſtation of the witneſſes to 
be in the preſence of the teſtator, yet it need not appear upon 
the face of the will to have been ſo done, but it is matter of 
evidence to be left to a jury. 

Though the common way is to call but one witneſs to prove 
the will, yet that is only where there is no objection made by 
the heir; for he is intitled to have them all examined, but then 
he muſt produce them, for the deviſee need produce only one, 
if that one prove all the requiſites z and though they ſhould 
all ſwear that the will was not duly executed, yet the deviſce 
would be permitted to go into circumſtances to prove the due 
execution; as was the caſe of Aiſliu and Willes, cited by Lord 
Hardiwicke chancellor, in Blacket and IFiddrington, M. 11 G. 2. 
in which, notwithſtanding the three witneſſes all ſwore to its 
not being duly executed, the deviſce obtained a verdict, In 
Pite and Bradbury before Lord Raymmmd, upon an iſſue of de- 
viſavit ve; non, the witneſſes denying their hands, the deviſee 
would have avoided calling them, but his lordſhip obliged him 
to call them, whereupon, the firſt and ſecond denying their 
hands, it was objected he ſnould go no farther; for it was argu- 
ed, that though, if you call one witneſs, who proves againſt 
you, you may call another, yet if he prove againſt you too, you 
can go no farther; but the chief juſtice admitted him to call 


other witneſſes to prove the will, and he obtaincd a verdict. 
| Where 
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Where the atteſtation was only “ ſigned, ſealed, publiſhed 
« and declared in the preſence of us,” the witneſſes being 
dead, and their hands proved, the court held it to be evidence 
to be left to a jury of a compliance with all circumſtances. 

It was laid down by Lee, Ch. Juſt. in delivering the opinion 
of the court of K. B. in the caſe of Auſiy and Dowſing, that a 
deviſee of any part of the eſtate, or a legatee, where the le- 
gacy is charged upon the land, will not be a good witneſs, nor 
would a releaſe make him ſo, as that would not alter his cre- 
dibility at the time of atteſting. However it has been ſaid, 
that the judgment of the court was in that caſe founded upon 
the particular circumſtances of the caſe, and not on any general 
doctrine, as there was not, nor could be any payment or ten- 
der made of the annuity given by the will in that caſe to the 
witneſs's wife; and the general doctrine laid down by Lord 
Chief Juſtice Lee has been ſince denied by the court of K. B. 
in the caſe of Wyndham and Chetwwynd, Mic. 31 G. 2. 

To prevent however the inconveniences which would have 
ariſen from the above opinion given in Auſiy and Des ung, in 
caſe it had been followed, as there are few wills in which the 
witneſſes have not had legacies or debts charged upon land, 
the 25 C. 2. enacts, 1. That any beneficial-deviſe, legacy, 
ellate, intereſt, gift or appointment, made to any perſon being 
2 witneſs, after 24th of June 1752, to any will or codicil, ſhall 
be void, and ſuch perſon be admitted as a witneſs, 

2, That any creditor atteſting any will or codicil, made or 
to be made, by which his debt is charged upon land, ſhall 
be admitted as a witneſs to the execution of ſuch will or codi- 
cil, notwithſtanding ſuch charge. 

3. That any perſon who had atteſted any will or codicil 
then made, to whom any legacy or bequeſt was given, having 
deen paid or releaſed, or upon tender made having refuſed to 
accept ſuch legacy or bequeſt, ſhall be admitted as a witneſs to 
the execution of ſuch will or codicil. 

4+ That any legatee, having atteſted a will or codicil then 
made, who ſhall have died in the life-time of the teſtator, or 
before he ſhall have received or releaſed his legacy, ſhall be 
deemed a legal witneſs to ſuch will or codicil. 

After which there is a proviſo, that the credit of every ſuch 
witneſs in any of the caſes before mentioned, ſhall be ſubjeQt to 
the conſideration of the court and jury before whom he ſhall be 
*2amined, or of the court of equity in which his teſtimony 
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ſhall be made uſe of, in like manner as the credit of witneſſ;; 


in all other caſes ought to be conſidered of and determined, 


'T hough the deviſce had proved the will duly executed ac- 
cording to the ſtatute; yet it the heir at law can prove any 
fraud in obtaining it, the jury ought to find againſt the will; 
for fraud is in this caſe ex2minable at law, and not in equity, 

By the ſtatute of frauds, a Wil exc-ute4 as before mentioned, 
thall continue in force until the ſan be bunt, cancelled, torn, 
or obliterated by the teſtator, or in hi3-pr ence, and by his di- 
rections and conſent, or unleſs che fame ve altered by ſome other 


will or codicil in writing, or other writing of the deviſor, ſigned 


in the preſence of three or more witnefles declaring the ſame, 

If a man deviſe his land to 4. and then make a ſecond will, 
and deviſe it to B. and upon that cancel the firſt will by tear- 
ing off the ſcal; if the ſecond will be not good as a will to 
paſs the land to B. (the witneiles not having ſigned it in his 
preſence) it will be no revocation; neither will the tearing off 
the ſeal, becauſe no ſelſ. ſubſiſting independent act, but done 
from an opinion that the ſecond revoked it. 

A. deviſed to B. and afterwards made another will, and there- 
by deviſed to C. and expreſsly revoked all former wills. At the 
teſtator's death, both wills were found amongſt his papers; the 
firſt uncancelled, but the ſeal and name torn off from the laſt, 
The firſt is a good will: for one will cannot be a revocation of 
another, till it becomes a perfect will, which is not till the teſ- 
tator's death, and at that time the laſt will did not exiſt, | 

And note; there are many other ways of revoking a will 
than what are mentioned in the ſtatute z as by levying a fine 
of the land dt viſed: ſo if the deviſor marry and make a lettle- 
ment on the iſſue, reſerving the fee in himſelf, though he af- 
terward die without iſſue, &c. 

But where tenant in tail by bargain and ſale conveyed to 
J. S. in fee in order to make him tenant to the pracipe in a 
common recovery, the uſe of which was declared to him in 
fee, and 8th June (Trinity term beginning the 9th) made his 
will, and afterward a writ of entry was ſued out returnable in 
DuindTr. (17th June) and the recovery ſuflered: it was holden 
that the land paſſed by the will; and the reaſon ſeems to have 
bren that the deed and recovery make only one conveyance, 
of which the deed is the molt ſubſtantial part, and therefore to 
it every ſubſequent part muſt refer. But a leaſe and releaſe 


aud recovery ſuffered after the will, is a revocation, 
We 
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We mult next conſider where razures and interlincations, 
>nd where breaking off the ſeal avoids a deed, 

Formerly, if there were any razure or interlineation, the 
judges determined upon the profert or view of the deed, he- 
ther the deed were good or not : But when conveyances grew 
ſo voluminous, ſuch vaſt room was left for the miſpriſion of 
the clerk, that the courts thought it neceſſary not to diſcharge 
a deed razed or interlined as void, upon demurrer, but re- 
ferred it to the jury, whether the deed thus razed or interlined 
were the individual contract delivered by the party. 


If a deed be altered by a itranger in a point not material, this 
does not avoid the deed, but otherwiſe, if it be altered by a 
ſtranger in a point material; for the witneſſes cannot prove it 
to be the act of the party where there is any material difference, 
but an immaterial alteration does not change the deed, and 
conſequently the witneſſes may atteſt it without danger of 
perjury, But if the deed be altered by the party himſelf, 
though in a point not material, yet it avoids the deed ; for the 
h takes every man's own act moſt ſtrongly againſt himſelf, 

If there be ſeveral covenants in a deed, and one of them be 
altered, this deſtroys the whole deed ; for the deed cannot be the 
ſame, unleſs every covenant of which it conſiſts be the ſame alſo. 

If there be blanks left in an obligation in places material, 
and filled up afterwards by affent of parties, yet is the obliga- 
tion void, for it is not the ſame contract that was ſealed and 
delivered, As if a bond were made to C. with a blank left 
for his Chriſtian name, and for his addition, which is afterwards 
filled up. But if A. with a blank left after his name, be bound 
to B. and after C. is added as a joint obligor, yet tlits does not 
avoid the bond, for it does not alter the contract of A. who 
was bound to pay the whole money before any ſuch addition. 

It has been ſaid that where a thing lies in livery, a deed for- 
merly ſealed may be given in evidence, though the ſeal be after- 
ward broken off, for the intereſt paſſed by the act of livery : So, 
they ſay, if the conveyance were made by leaſe and releaſe, and 
the uſes were once executed by the ſtatute, they do not return 
dack again by cancelling the dead: But it is ſaid, if a man ſhew 
a title to a thing lying in grant, there he fails if the ſeal be 


torn off, for a man cannot ſhew a title to the thing lying in ſolemn 
agreement but by folemn agreement, and there can be no ſolemn 
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agreement without ſeal. However, it may well be doubted, 
whether this diſtinction will hold. In Palm. 403. it was holden, 
that a deed leading the uſes of a recovery was good evidence 
of tuck uſes, though the ſeals were torn off, it being proved 
to have been ſo done by a young boy: And I take it that in 
any caſe a deed ſo proved would be evidence to be leſt to a 
jury. But perhaps mere may be a difference where the iſſue 
is directly on the deed, and where the deed is only given in 
evidence to prove another iſſue, On non ef? fuctum, producing 
a deed without ſeal would not prove the iſſue, however they 
might account for the ſeal being torn off : But on not guilty 


in ejectment, a deed might be given in evidence without ſeal, 


and in caſe they proved the ſeal torn off by accident, the 
Jury ought to find for the party. 


If an obligation were ſealed when pleaded, and after iſſue 
joined the ſeal were torn off, yet the plaintiff ſhall recover 
his debt, becauſe the deed when proffered to the court was 
in the cuſtody of the law, and therefore the law ought to 
defend it; beſides the truth of the plea which is to be proved 


muſt have relation to the time when the iſſue was taken,— 
If the ſcal of a deed be broken off in court, it ſhall be there 
inrolled for the benefit of the parties. 


If there be a joint contract or obligation, and the ſeals of 
one of the obligors be torn off, it deſtroys the obligation; but 
if they be ſeverally bound, the obligation continues as to the 
other whoſe ſeal was not torn off, becauſe they are ſeveral 
contracts. But if two men be jointly and ſeverally bound, 
and the ſeal of one of them be torn off, this is a diſcharge of 
the other, for the manner of the obligation is deſtroyed by the 
act of the obligee; and therefore that is, according to the 
rule of law, which conſtrues every man's own act molt 
ſtrongly againſt himſelf, a diſcharge of the obligation itſclf, 


There is now by act of parliament a further requiſite to a 
deed than heretofore, and that is the ſtamps. One by the 
5 V. & M. c. 21. which commenced 28 June 1694; 2 
ſecond by an act commencing 1 Aug¹e 1698 ; a third by 12 
An. ft. 2. c. 9. commencing 2 Auguſt 1714; a fourth by 30 
G. 2. commencing 5 Fuly 1757; and two others by 23 G. 3. 
c. 49. and c. 58. which extend to bills, notes, reccipts, agree- 
ments, &c, Sc. and theſe ſtamps have been frequently the 
means of detecting forgeries; for the ſtamp- oſſice have ſecret 
marks on the ſtamps, which from time to time are varied; fo 
that where a deed is forged of a date antecedent, it may eaſily 
be diſcovered by ſtamps being upon it not in uſe at the time 
it bears date, 


2 A written 
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A written agreement in theſe words, © A. deth lett and ſell gy red 

4% B. for the term of three years,” c. was offered in evi- — 
dence in an action of aſſumpſit on a ſpecial agreement. The 1765. cor. 
defendant objected to its being read, becauſe it was a leaſe 
and was not ſtamped. For the plaintiff it was ſaid this was 
only a memorandum of a parol leaſe, which being for three 
years only is good as ſuch, and that the ſtatute in uſing the 
words “ indenture leaſe or deed poll“ meant only deeds. 
But it was holden that though a parol leaſe for three years is 
good, yet if a man through caution will reduce it into writ- 
ing, he muſt pay for the ſtamp, otherwiſe the court are in- 
hibited from receiving it in evidence. 

To come now to other private written evidence that is not 
under hand and ſeal. 

And firſt of notes ; they are either ſuch as paſs according to 
the cuſtom of merchants, or that paſs between party and party. 

Merchants' notes are in nature of letters of credit paſſing 
between one correſpondent and another in this form, “ Pray 
„pay to J. S. or order, ſuch a ſum, Witneſs my hand, 

«7, N.“ Now if the correſpondent accept the note he be- 
comes chargeable in a ſpecial action on the cuſtom, 

In this cuſtom there are four things conſiderable; firſt, the 
bill; ſecondly, the acceptance; thirdly, the proteſt; fourth- 
ly, the indorſement. 

The bill is in nature of a letter, deſiring the correſpondent to 
pry ſo much money either at ſight, or, as they term it, at ſingle, 
double, or treble uſance, which is commonly at one, two, or 
tlrce months, to be computed from the date of the bill; but gatk. 1 21, 
uch uſances vary, it is neceſſary for the plaintiff in his de- 
chration to ſhew what they are, elſe he cannot have judgment. 

A foreign bill of exchange was drawn, payable at 120 days 
ater fight, but when the bill was preſented for acceptance, 
that was refuſed ; upon which an action was immediately Bright v. Pur- 
brought againſt the drawer, without waiting till the expira- — — 
tion of the 120 days. On the trial the defendant objected that Tr. 1765. 
he was not liable till the expiration of the 120 days, and offered — orgy : 
to call evidence to prove that the cuſtom of merchants was 
luch, But lord Mansfeld ſaid the law was clearly otherwiſe, 
and refuſed to hear the evidence: So the plaintiff recovered. 

Though regularly there ought to be three perſons concerned in 6 Med. 49. 
a bill of exchange, yet there may be only two; as if A. draw in this 
manner, “Pray, pay to me or my order, valuereccivedby myſelf.” 
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The acceptance is giving credit to the bill ſo far as to make the 
acceptor liable, and to truſt for a repayment to his correſpondent, 

In the caſe of two joint traders, the acceptance of the one 
will bind the other; but if ten merchants employ one ſactor, 
and he draw a bill upon them all, and one accept it, this 
ſhall only bind him and not the reſt, 

A ſmall matter amounts to an acceptance, as ſaying “ Leaxe 

« the bill with me, and I will accept it,” for it is giving cre- 
dit to the bill, and hindering the proteſl ; but if the merchant 
ſay, © Leave the bill with me, and I will look over my ac- 
« counts between the drawer and me, and call to-morroy, 
« and accordingly the bill ſhall be accepted.” This is no 
acceptance, becauſe it depends upon the balance of accounts, 

A bill was drawn as follows, „ To Mr. R. Il 'bithy; Sit, 
&« pleaſe to pay Mr. Scat cr order 301, The, Newton,” Scat in- 
dorſed it to the plaintiff, who preſented the bill to the drawee 
for acceptance, and the defendant (the drawee) underwrites 
thus.— Mr. Fackſon, pleaſe to pay this note, and charge it 
« to Mr. Newtors account. R. Whithy.,” It was inſiſted 
that this was no acceptance, for the defendant did not mean 
to become the principal debtor. It was only a direction to 
Jacbſon, to pay 30 J. out of a particular fund; and if there 
were no ſuch fund, the money was not to be paid. But per 
curiam, the underwriting is a direction to 7ack/on to pay the 
ſum; and it ſigniſies not to what account it is to be placed 
when paid: That is a tranſaction between them two only; 
and this is clearly a ſuſicient acceptance, 

An acceptance may be qualified, as to pay half in money and 
half in bills. So to pay when goods ſent by the drawer are 
ſold ; But he to whom the bill is due may refuſe ſuch accept- 
ance, and proteſt the bill, fo as to charge the drawer. The 
proof of the acceptance is a ſuſſicient acknowledgement on the 
part of the acceptor, who mult be ſuppofed to know the hand 
of his correſpondent ; therefore in an action againſt the ac- 
ceptor, the plaintilf ſhall not be put to prove the hand of the 
drawer ; however, proof of the acceptance will not be conelu- 
ſive evidence againſt the acceptor, it he can prove the contrary, 

The proteſt is made before a notary public in caſe of non- 
acceptance or non-payment, to whoſe proteſtation all ſoreign 
courts give credit; and the protett is evidence that the bill is 
not paid; but in England they mull thew the bill itſelf as well 
a5 the proteſt, becauſe the whole declaration muit be proved. 

When 
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When the bill is returned proteſted, the party that draws the 
bill is obliged to anſwer the money and damages, or to give ſe- 
curity to anſwer the ſame beyond ſea, within double the time 
the firſt bill run for. 

In caſe of foreign bills of exchange the cuſtom is, that three 
days are allowed for payment, and if not paid on the laſt day, 
the party ought to proteſt the bill and return it, and if he do not, 
the drawer will not be chargeable ; but if the laſt of the three 
days be a Sunday, or great holiday, he ought to demand the 
money on the ſecond day, and if not paid, proteſt it on the fame 
day, otherwiſe it will be at his own peril. 

If the indorſee accept any part of the money from the accept- 
or, he cannot afterwards reſort to the drawer for the remainder 
of the money, unleſs he give timely notice to the drawer that 
the bill is not duly paid : For where a man takes a part of the 
money only, and does not apprize the drawer that the whole is 
not paid, he gives a new credit for the remainder. But where 
timely notice is given that the bill is not duly paid, the receiving 
part of the money from an acceptor or indorſer, will not diſ- 
charge the drawer or other indorſers: for it is for their advan- 
tage that as much ſhould be received from others as may be. 

If a bill be left with a merchant to accept, he to whom it is 
payable, in caſe it be loſt, is to requeſt the merchant to give him 
a note for the payment according to the time limited in the 
bill; otherwiſe there muſt be two proteſts, one for non-payment, 
the other for non- acceptance. 

A. draws a bill on B. and B. living in the country, C. his friend 
accepts it, the bill muſt not be proteſted for non- acceptance of 
B. and then Cs acceptance ſhall bind him to anſwer the money. 

If the drawee indorſe the bill over to another, the receiver has 
not only the original credit of the drawer at ſtake, and that of 
the acceptor of the bill, if accepted, but alſo of the indorſor, 
and he may have an action againſt either; but a bill of ex- 
change cannot be aſſigned over for a payment in part, ſo as 
to ſubject the party to ſeveral actions. 

A. drew a bill of exchange in the W:/-Indies, on T. in London, 
at ſixty days ſight, to V. or order; V. indorſed to G. who pre- 
ſented the bill to T. who refuſing, G. noted it for non-acceptance, 
and at the end of ſixty days proteſted it for non-payment, and 
then wrote a letter to 4. and alſo to his agent in the We/t-Indies, 
quainting them that the bill was not accepted. In an action 
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brought again{t A. by G. on this caſe he was nonſuited, for by 
not ſending the proteſt for non-acceptance, he made himſelf 
liable, The ute of noting is, that it ſhould be done the very 
day of refuſal, and the proteſt may be drawn any day after by 
the notary, and be dated of the day the noting was made, 

It was doubtful whether inland bills of exchange were with. 
in this cuſtom of merchants, but by g & 10 I. 3. c. 17. and 3 
& 4 An. c. g. they are put upon the ſame foot with foreign bills; 
and though they require the acceptance to be in writing, in 
order to charge the drawer with damages and coſts, yet there 
is a proviſo that it ſhall not extend to diſcharge any remedy 
againſt the acceptor, ſo that an action will {till lie on a parol 
acceptance. 

By the 3 & 4 An. c. g. All notes in writing, that ſhall be 
made and ſigned by any perſon, whereby ſuch perſon promiſes 
to pay to another or his order, or unto bearer, any ſum of 
money mentioned in ſuch note, ſhall be taken and conſtrued 
to be, by virtue thereof, due and payable to ſuch perſon to 
whom the ſame is made payable; and every note made pay- 
able to any perſon or his order, ſhall be aſſignable or indorſ- 
able over, and the perfon to whom ſuch ſum of money is by 
ſuch note made payable, may maintain an action for the ſame; 
and any perſon to whom ſuch note is indorſed may maintain 
his action for the ſame, either againſt the perſon who ſigned 
ſuch note, or againſt him that indorſed it; and in every ſuch 
action the plaintiff ſhall recover his damages and coſts, 

There are no preſcribed forms of theſe promiſſory notes, and 
therefore Whatever imports an abſolute promiſe to pay will be 
ſuſſicient; as a promiſe to be accountable to J. S. or order, 
But a promiſe to pay on an ingertain contingency, depend- 
ing perhaps on the will of the drawer, is not within the act, 
becauſe it will not anſwer tie intent; nor within the words 
which import an abſolute promile to pay; and thereſore a 
promiſe to pay upon his marriage is not good; but a promiſe 
to pay on a return of a ſhip has Leen holden good, becauſe it 
reſpects trade. So a promiſe to pay, or do another act, 
has been hulden not to be within the act; as a promiſe to pay, 
or deliver the body of J. S. 80 a promiſe to pay, if his 
brother «did not, is not within the act, for the ſame rea- 
ſon of incertainty. So a promiſe to pay money and do 
ſome other thing, ex. gr. deliver a horſe, is not within the 


ſtatute, So a promiſe to pay three hundred pounds to B. or 


order, 
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order, in three good Eaft-India Bonds, is not a note within the 
ſtatute. But a promiſe to pay on the death of another, as 
that is a contingency which muſt happen, will be good. 

A note payable to an infant, when he ſhould come of age, 
wiz, June 12, 1750, was holden to be within ſtatute. 

A bill payable to a man's order is payable to himſelf, and 
he may bring an action, averring he made no order. 

A note payable to a feme ſole or order, who marries, can 
only be indorſed by the huſband. 

So likewiſe ſuch note may be indorſed by an executor or 
adminiſtrator. 

In an action by the indorſee againſt the drawer, upon non 
aſumpſit the plaintiff proved the drawer's hand, and that when 
the note with the indorſement was ſhewn to the indorſor, he 
acknowledged it was his hand-writing, but this was holden 
not ſufficient to charge a third perſon. . 

There is a diſtinction between a note payable to B. or order, 
and to B. or bearer ;/ in the firſt caſe, in an action againſt the 
indorſor the plaintiff muſt prove a demand on the drawer, but 
not in the laſt, for there the indorſor is in nature of an origi- 
nal drawer, In the firſt caſe, if the indorſee give credit to the 
drawer, without notice to the indorſor, it will diſcharge him : 
So receiving part of the money from the drawer will for cver 
diſcharge the indorſor; for by ſuch receipt the indorſee has 
made his eleCtion to have his money from the drawer. 


A caſh note on a banker, payable to the ſhip, Fortune, or 


lrarer, is a good and negotiable bill of exchange, and the 
bearer may maintain an action on it in his own name: Or 
he may recover on it in an action for money had and received 
to his uſe. But in either caſe he muſt prove that he got the 
bill fairly, and bena fide, 

If the indorſor have paid part of the money, that will diſ- 
penſe with the neceſſity of proving a demand on the drawer. 

In an action againſt the indorſor the plaintiff need not 
prove the drawer's hand, for if it be a forged bill, yet the 
indorſor is liable, 

The indorſee muſt give a reaſonable notice to the indorſor 
in convenient time, upon default of payment by the drawer ; 
but proof of making enquiry after defendant, who could not 
be found, will be ſufficient to excuſe the giving ſuch notice, 
unleſs the defendant can prove he was to be found, 
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In an action againſt the indorſor of a note of hand, where 
the note was due the fifth, and there was no demand on the 
drawer till the eigth, and no notice to the indorſor till the 
nineteenth : Mr. Juſtice Deniſon thought the plaintiff had 
not made uſe of due diligence either in demanding the money, 
or in giving notice to the indorſor, and ſaid there were no 
days of grace on a note as there are on a bill of exchange; 
but the jury ſaid it was commonly underſtood that there were 
three days of grace, and therefore thought the demand waz 
made in time; but the judge ſaid the law was otherwiſe, and 
directed them to find for the defendant, 

In an action againſt the indorſor, lord Raymond would not 
allow the defendant to give in evidence, that the plaintiff de. 
ſired him to indorſe the note to enable him to bring an action 
againſt the drawer, but declared he would not ſue the de- 
fendant. But where the action was brought by the drawee 
againſt the drawer, the defendant was let in to ſhew it was 
delivered as an eſcrow, viz. as a reward in caſe he procured 


the defendant to be reſtored to an office, which it being 


proved he did not effect, there was à verdict for the de. 
fendant. 

And it ſeems a reaſonable diſtinction which has been taken 
between an action between the parties themſelves, in which 
caſe evidence may be given to impcach the promiſe and an 
action by or againſt a third perſon, viz. an indorſee or an 
acceptor. 

Where the defendant borrowed money of F. S. who lent 
it knowingly to game with, and aſſigned the note for a valu- 
able conſideration to the plaintiff, who had no notice, yet 
it was holden void by g Am. c. 14. 

Sir John B/and gave a bill of exchange to Robinſon for 672 1, 
dug. 300 J. lent at the time and place of play, and 372 /. loſt, 
The play was very fair, and there was not any imputation on 
Robinſon's behaviour. He brought an action of it againſt 
Sir 7-5n's repreſentative on the bill of exchange, and alſo for 
money lent. Upon a caſe reſerved, the court held that he ſhould 
not recover on the ſirxſt count, the bill of exchange being void by 
9 Ain. But they held as to the ſecond count, though no action 
could be maintained for money won at gaming, the ſtatute pro- 
hibiting any recovery upon a gaming conſideration, yet as to 
the money lent the ſtatute only avoids the ſecurity, and not the 
contract, which when fair is good, and therefore gave judgment 


for 


Relative to Trials at Niſi Prius. 


for the plaintiff for 300 /.—In the ſame caſe it was made a 
queſtion, whether the plaintiff ſhould recover any, and what 
intereſt, As to the firſt, the Court ſaid, that though the ſe- 
curity were void, yet he had agreed to pay intereſt. As to 
che ſecond, though the practice had been to ſtop intereſt at the 
bringing of the action, yet they held the plaintiff entitled to 
intereſt to the time of the judgment, and ſaid, the Court 
ought always to give intereſt to the verdict at leaſt, 

Though it be ſufficient for the plaintiff in an action on a 
note of hand to prove the note to have been given by the de- 
fendant, yet the defendant will be at liberty to ſhew it was 
given on an illegal conſideration, and ſo avoid the lien of it. 

Where in the declaration the indorſement was ſet out to be 
for value received, but being produced, had it not : Lord Chief 
Juſtice Eyre allowed the indorſement to be filled up in court, 
notwithſtanding the caſe of Clements and Jenkins, P. 3 G. 2. 
was cited, where Lord Raymond refuſed to let it be done. 

But a bare indorſement of a name transfers no property, and 
therefore where the plaintiff produced the note with his own 
name indorſed, Lee Chief Juſtice, ſuffered him to ſtrike it out. 

A note payable to B. or order, was indorſed thus, “ Pray 
pay the contents to C.“ In the declaration the indorſement 
was ſet out as payable to C. or order; at the trial it was ob- 
jetted there was a variance; but the Court held that, as the 
note was in its original creation indorſable, it would be fo in 
the hands of the indorſee, though not ſo expreſſed in the in- 
dorſement, and therefore in ſubſtance it was agreeable to the 
count, and therefore no variance, 

I have already ſaid, that if the indorſee give credit to the 
drawer, without notice to the indorſor, it will diſcharge him: 
it is therefore to be ſeen what ſhall be conſtrued a giving of 
credit; and not demanding the money of the drawer in a rea- 
ſonable time, is giving credit. What ſhall be deemed a rea- 
ſonable time muſt depend upon the circumſtances of the caſe 
and is a queſtion of law ariſing out of the fact. However it 
may not be improper to ſhew what in general has been deem- 
cd a reaſonable time. 

In Mainwaring and Harriſon the caſe was, upon the 1 7th of 
September, being a Saturday, about two in the afternoon, the 
detendant gave the plaintiff a goldſmith's note, who paid it 
away the Game day to F. S. The goldſmith paid all that day 

and 
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and all Monday, F. S. came on Tuz/day, but then payment was 
ſtopped z upon which the plaintiff paid back the money to J. F, 
and aſked it of the defendant, who refuſed, upon which the ac- 
tion was brought; the Chief juſtice left it to the jury, who 
would have found it ſpecially, but he would not let them, 
ſaying it was a matter proper for their determination; upon 
which they gave a verdict for the defendant, and held there 
was laches in J. S. ſaying they were all agreed that two days 
was too long. 

So where Chitty had given the Eaſt India Company a note on 
Cofavell at eleven in the morning, they did not ſend it for pay- 
ment till two o'clock the next day; and it was holden that 
they had made it their own by their laches. 

But it has been fince determined that the next day after a 
banker's draft is given is the time allowed by law for de- 
manding payment of it, 

In Hill and Lewis, the defendant indorſed to Z. who the 
ſame day indorſed to the plaintiff, who afterward the ſame 
day received money upon other bills of the fame banker, and 
might have received the money upon the bill in queſtion, if 
he had demanded it. The night following the banker broke, 
and the jury upon conſideration (it being left to them by the 
Lord Chief Juſtice) found for the plaintiff, 

The defendant having a promiſſory note, payable. to him or 
order two months after date, indorfed it to the plaintiff, who 
ſent his ſervant to the drawer for the money, who ſaid the de- 
fendant had promifed not to indorſe the note over without ac- 
quainting him; that he had not ſo done, and therefore he was 
not prepared to pay it, but promiſed payment in three or four 
days; and in like manner put him off from time to time, Af- 
ter three weeks the plaintiff wrote to the defendant (not having 
ſooner learned his direction, though it was proved he ſooner 
enquired after it, and was told where he might learn it) that 
Smith's note was not paid; that he had often promiſed pay- 
ment, but had alledged, that the defendant promiſed not to 
make uſe of it without acquainting him firſt : Sith became a 
bankrupt z the plaintiff writes a ſecond letter; the defendant 
anſwers, that when he comes to town he will ſet that matter to 
rights; upon this evidence the jury gave a verdict for the 
plaintiff, notwithſtanding it appeared Smith continued ſolvent 


three weeks, ang paid above a hundred pounds in the time. 
A bill 
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A bill was drawn by the defendant upon H. for work done 
by the plaintiff on the defendant's farm, in the poſſeſſion of 
H.—The plaintiff did not give notice to the defendant, that 
the bill was not paid till three months after it was drawn : 
And after a verdict for the plaintiff, the Court granted a new 
trialz holding this to be ſuch a laches as diſcharged the de- 
fendant. 

The defendant had a note of fixty pounds of one Bellamy, 
a goldſmith, payable to him or bearer at a day then to come, 
about a week before which he diſcounted it at the bank with- 
out indorſing the bill; Bellamy, about two months after, 


broke without having paid the bill, upon which the bank - 


brought Aſimp/t for money lent, and upon this evidence ob- 
tained a verdict; but the Court granted a new trial, holding 
it to be a verdict againit law; for if the owner of a bill, pay- 
able to bearer, deliver it ſor ready money paid down for the 
ſame, and not for money antecedently due, or for money lent 
on the ſame bill, this is ſelling of the bill like ſelling of tallies, 
Sc. But if there be an indorſement thereon, the indorſee may 
have remedy on that indorſement, provided he demand the 
money in a convenient time. 

As the intent of the 3 & 4 An. was to put promiſſory notes 
upon the ſame footing with inland bills of exchange; all that 
has been before ſaid in regard to promiſſory notes is applicable 
to ſuch inland bills, However the analogy between promiſſory 
notes and bills of exchange ſhould be attended to, in order 
the better to underſtand the cafes. Whilſt the promiſſory 
note continues in its original ſhape, there is none : But when 
the note is indorſed the reſemblance begins; for then it is an 
order to pay the money to the indorſce, and this is the very 
definition of a bill of exchange: therefore the indorſes, before 
he brings an action againſt the indorſor of a promiflory note, 
ought to demand the money of the drawer : but it muſt be 
made on the drawee before an action is brought againſt the in- 
dorſor of a bill of exchange; and no inquiry need be made 
after the drawer. 

It may be proper further to take notice, that ꝙ & 10 IV. 3. 
c. 17. gives power of proteſting any inland bill of exchange of 
hve pounds or upwards, (in which is acknowledged and ex- 
preſſed the value to be received ;) but this act has no effect, un- 


leſs the party on whom the bill was drawn, accept it by under- 
writing 3 
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writing; therefore by the 3 & 4 An. c. 9. the ſame power 
is given in caſe the party refuſe to accept it, with proviſo that 
no proteſt ſhall be neceſſary, unleſs the bill be drawn for 
twenty pounds or upward. 

It has been holden upon theſe ſtatutes, that in declaring 
upon an inland bill a proteſt need not be ſet forth, as it muſt 
upon a foreign bill, for the ſtatute does not take away the 
plaintiff's action for want of a proteſt, but only deprives kim 
of damages or intereſt. 

But if any damages accrue to the drawer for want of a pro- 
teſt, they ſhall be borne by him to whom the bill is made, and 
if, in ſuch caſe, the damage amount to the value of the bill, 
there ſhall be no recovery. 

It is not neceſſary to ſet forth the cuſtom in an action upon 
a bill of exchange, for ler mercatoria g lex terre ; and if he ſet 
it forth, and do not bring his caſe within it, yet if by the law 
merchant he have right, the ſetting forth the cuſtom ſhall be 
rejected as ſurpluſage. 

If A. write his name on the back of the bill, and ſend it to 
J. S. to get it accepted, which is done accordingly, A. may, 
notwithſtanding, bring an action againſt the acceptor, for 
J. S. has it in his power to act either as ſervant or aſſignee; 
for he may witneſs his election by filling up the blank over 
the name to receive it as indorſce, or by omitting it, act only 
as ſervant, 

Note; In a writ of enquiry before the ſheriff, on a judg- 
ment by default in an action on a promiſſory note, the plaintiff 
muſt prove his note the ſame, as if the defendant had pleaded 
non aſſumpſit ; though in debt on bond and judgment by default 
it is otherwiſe. —Yet in Bevis verſus Lindſell, Hill, 14 G. 2. 
the court of XK. B. held, that on executing a writ of enquiry 
on judgment by default in afſumpft upon a promiſſory note, it 
was not neceſſary to produce the ſubſcribing witneſs, for the 
note being ſet out in the declaration is admitted, and the only 
uſe of producing it is to fee whether any money is indorſed 
to be paid upon it ; it muſt therefore be proved to be his note, 
which may be by proving his hand, 

By the ſtatute of frauds, ſeveral things muſt be evidenced by 
writing, of which before that ſtatute parol evidence had been 
ſullicient. 


1. All 


Relative to Trials at Niſi Prius. 279 


1. All leaſes, eſtates, intereſt of freehold, or term of years, 
created by parol, and not put in writing and figned by the par- 
ties making the ſame, or their agents thereunto lawfully autho- 
riſed by writing, ſhall have the effeCt of eſtates at will only, 
except leaſes not exceeding three years from the making, 
whereupon the rent reſerved amounts to two thirds of the im- 
proved value, and that no ſuch eſtate or intereſt ſhall be grant- 
ed or ſurrendered but by deed or note in writing. 

2. All declarations and aſſignments of truſts ſhall be proved 
by ſome writing ſigned by the party, or by his laſt will, except 
truſts ariſing, transferred or extinguiſhed by implication of law. 

3. It is enacted, that no action ſhall be brought whereby to 
charge any executor or adminiſtrator upon any ſpecial promiſe, 
to anſwer damages out of his own eſtate ; or whereby to charge 
the defendant upon any ſpecial promiſe to anſwer for the debt, 
default, or miſcarriage of another, or to charge any perſon upon 
any agreement made upon conſideration of marriage, or upon 
any contract or ſale of lands, tenements or hereditaments, or 
any intereſt in or concerning them, or upon any agreement that 
is not to be performed within the ſpace of one year from the 
making thereof, unleſs the agreement upon which ſach action 
thall be brought, or ſome memorandum or note thereof, ſhall 
be in writing, ſigned by the party to be charged therewith, or 
by ſome other perſon by him therennto lawfully authoriſed, — 
And that no contract for the ſale of goods, wares and merchan- 
dize, for the price of ten pounds ſerling or upwards, ſhall be 
allowed to be good, except the buyer ſhall accept part of the 
goods ſo fold, and actually receive the fame, or give ſomething 
in earneſt to bind the bargain, or in part of payment, or that 
ſome note or memcrandum in writing of the ſaid bargain be 
made, and ſigned by the parties to be charged, or their agents 
thereunto lawfully authoriſed, 

Upon this clauſe it has been holden, that the plaintiff need 1 Rm. 450- 
not in his declaration ſhew any note in writing, but it will be 
tuſicient for him to produce it on the trial; but if ſuch promiſe 
be pleaded in bar of another action, it muſt be ſhewn to be 
in writing, ſo that it may appear to be ſuch a contract on 
which an action will lie. 

The defendant beſpoke a chariot, and when made refuſed to Str. 516 
take it: In an action for the value, Pratt Ch. J. held this not 
to be a cafe within the ſtatute, which relates only to contracts 
tur the actual ſale of goods, where the buyer is immediately an- 
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ſwerable without time given him by ſpecial agreement, and 
the ſeller is to deliver the goods immediately, 

The defendant bought a lot for more than 10 J. at an auc- 
tion, catalogues and conditions of the ſale were printed, and the 
defendant was the beſt bidder. The auCtioneer wrote the de- 
fendant's name and the price againſt the lot in the printed cata- 
logue by tlie order and aſſent of the defendant. Between the 
day of the ſale, and the time for taking the lot away, the de- 
fendant ſent his ſervant to fee them weighed ; which he did. 
The defendant neglecting to take away the goods, they were 
re-ſold at a conſiderable loſs; and this action was brought for 
the difference, and the court ſtrongly inclined that ſales by auc- 
tion were not within the ſtatute of frauds, becauſe multitudes 
are generally preſent who can teſtify the terms of the contract. 
2. They held the contract was here ſufficiently reduced into 
writing, and ſigned by an agent of the defendant's ; for the 
auctioneer for that purpoſe was his agent. 3. They held the 
weighing by his ſervant was a delivery. 4. Yates J. held that 
as the contract was executory, v2. the lot to be fetched away 
in ſix weeks, that therefore it was not within the ſtatute. 

Mutual promiſes to marry are not within this act, which re- 


lates only to contracts in conſideration of marriage. 


So a promiſe to pay upon the return of a ſhip is not within 
the ſtatute, for. the ſhip by poſſibility may return in a year. 

So a promiſe to pay 6/. a year wages, and to leave an an- 
nuity of 16 J. per annum for life by will is not within this act, 
for it might by poſſibility be perfected within the year. 

Where the undertaker only comes in aid to procure credit 
to the party, there is a remedy againſt both; and both are an- 
ſwerable according to their diſtin&t engagements, But where 
the whole credit is given to the undertaker, ſo that the other 
party is only as his ſervant, and there is no remedy againſt him; 
this is not a collateral undertaking. Therefore if two come to a 
ſhop, and one buy; and the other to gain him credit, promiſe 
the ſeller, © If he do not pay you, I will;“ this is a collateral 
undertaking, and void without writing: But if he ſay, “ Let 
& him have the goods, I will be your paymaſter ;” this is an un- 
dertaking for himſelf, and he ſhall be intended the very buyer 
and the other to act as his ſervant. But if A. promiſe B. that if 
he will cure D. of a wound, he will ſee him paid; it is only a pro- 


miſe to pay, if D. do not; and therefore ought to be in writing. 
However 
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However it is impoſſible to lay down any preciſe rule for the 
con ſtruction of ſuch ſort of words, but it muſt be left to the 
jury to determine, upon the whole circumſtances of the caſe, 
to whom the original credit was given. 

Wherever a perſon is under a moral obligation to do a thing, 
and another does it without requeſt from him, a ſubſequent pro- 
miſe to pay is good, though not in writing : as where a pauper 
is taken ill, and an apothecary ſent for without the knowledge 
of the overſeers of the poor, who attends and cures her, and 
ater the cure the overſeers promiſe payment by parol, this is 
good z for overſcers are under a moral obligation to provide 


tor the poor. 

An action was brought againſt the defendant and two others, 
for appearing for the plaintiff without a warrant, and the de- 
fendant promiſed that in conſideration the plaintiff would not 
proſecute that action, he would pay him 10/. and coſts of 
ſuit. This was holden not within the ſtatute. But per Holt, if 
A. ſay, don't go on againſt B. and I will give you 104. in full 
ſatisfaction of the action, this would be within the ſtatute. 

In conſideration that the plaintiff would not ſue A. B. the 
defendant promiſed to pay the plaintiff the money due, wiz. 
3. in a week; this was holden to be within the ſtatute of 
ſrauds ; for no conſideration laid that the plaintiff had pro- 
miſed not to ſue, and if he had, 4. B. could in no fort have 
availed himſelf of this agreement, but the debt is till ſubſiſt- 
ing, and conſequently the promiſe collateral. 

But where in conſideration, that the plaintiff in an action 
of aſſault and battery againſt J. S. would withdraw the re- 
record and forbear to proceed, the defendant promiſed to pay 
him 3o/, the court held this to be a new conſideration ſuf- 
ficient to raiſe a promiſe and not within the ſtatute, 

S0 if A. promiſe C. that in conſideration of his doing ſome 
particular act, B. will pay him ſuch a ſum, A. is the principal 
debtor, for the act done is on his credit, and not on B.'s. 

Many of the doubts upon this ſtatute have ariſen by making 
uſe of the word ce//ateral ; which is not a word uſed in the 
at of parliament. The proper conſideration is, whether it 
be or not a promiſe to anſwer for the debt of another; for if 
it be, though it be upon a new conſideration, and therefore 
ſtrictly ſpeaking, not a collateral undertaking, yet it is within 
the ſtatute, and the adding to the promiſe of the poyment of 

the 


281 
Salk. 27. 


Watſon v. 
Turner & al* 
Exchequer. 
Tr. 7 G. 3. 


5 Mod. 205. 
Comb. 362. 


Ibid, 


Rothery and 
Curry, Tr. 
ZI G, 2. e. B. 


Comb. 163. 
Stra. 873. 


Read and Naſh, 
Hil. 23 G. 2. 
K. B. 


Fitag. 302» 


- _— 


o - 


— 


= — — a 4 —— — 


wo PP 


4 aw 2 
= 
— Wh 


— — K 
722 
* — on — ef nl a 


© ALEC > 


» EE fv 


$5 "ones 4 Boo 4 
— 


— —_ 


#366 
* 
89 
1 
pf 
'Y 
ef 
7 
* 
| 
Fl 
48 
4 
T5 
7 
7 = 
"ml 
** 
9 


— p g 
e —— — ns er 
3 0 * 


2  -, —— 


. * 


+ 
> — 
— — — "4 


3 
— 


— 


S 
* 2 


* * 


1 


Fiſh v. Hut- 
chinſon, Tr. 
31 G. 2 WU B. 
1 Raym. 182. 


Jalk. 280. 


Comb, 463. 
Skin. 326. 


Silk. 690. 


Selk. 28 5 
Ld.Torrington's 
Cale. 


Clerk and Bed- 
ford, M. 5 G. 2. 


3 May 1738. 


An Introdufion to the Law 


the debt a promiſe to pay the coſts of the action would make 
no difference, 

Note; per Treby, C. J. a contract for the ſale of timber 
growing upon land is not within the ſtatute, but may be by 
parol; becauſe it is a bare chattel. 

Upon that part of the clauſe which directs, that no action 
ſhall be brought on any ageement not to be performed within 
one year from the making, unleſs the agreement be in writing; 
it has been holden, that a promiſe to pay money on the return 
of a ſhip, which happened not to return within two years after 
the promiſe made, is not within the ſtatute; for by poſſihility, 
the ſhip might have returned within a year; and though by 
accident it happens not to return ſo ſoon, yet it does not bring 
the caſe within this clauſe of the ſtatute, which extends only to 
promiſes, where by the expreſs appointment of the party the 
thing 1s not to be performed within a year. 

A man contracts to pay 100 /. on the day of marriage, this 
need not be put in writing, for it depends on a contingency, 
which may, or may not be performed within a year, 

Before we conclude with written evidence, it is proper 
to take notice of 7 Fac. c. 12. which enaCts, that the ſhop- 
book of a tradeſman ſhall not be evidence after a year. How- 
ever it is not evidence of itſelf within the year, without ſome 
circumſtances to make it ſo. As if it be proved that the ſer- 
vant who wrote it is dead, and that it is his hand-writing, 
and that he was accuſtomed to make the entries. So where 
the evidence was, that the uſual way of the plaintifPs dealings, 
was that the draymen came every night to the clerk of the 
brewhouſe, and gave him an account of the beer delivered out, 
which he ſet down in a book, to which the draymen ſet their 
hands, and that the drayman was dead, and this is his hand; it 
was holden to be good evidence of a delivery. But where the 
plaintiff to prove delivery, produced a book which belonged to 
his cooper, who was dead, but his name ſet to ſeveral articles, 
as wine delivered to the defendant, and a witneſs was ready 
to prove his hand; Lord Chief Juſtice Raymond would not 
allow it, ſaying, it differed from lord Torrington's cafe, be- 
cauſe there the witneſs ſaw the drayman ſign the book every 
night. 

Upon an iſſue out of chancery, to try whether eight parcels 


of Hudſon's Bay ſtock, bought in the name of Mr, Lake, were 
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in truſt for Sir Stephen Evans, his aſſignees (the plaintiffs) 
ſhewed firſt that there was no entry in the books of Mr. Lale 
relating to this tranſaction. Secondly, fix of the receipts were 
in the hands of Sir Stephen Evans, and there was a reference 
on the back of them by Jeremy Thomas (Sir Stephen's book- 
xeeper) to the book B. B. of Sir Stephen Evans, Thirdly, 
Jeremy Thomas was proved to be dead, and upon this the 
queſtion was, whether the book of Sir Stephen Evans referred 
to, in which was an entry of the payment of the money, ſhould 
be read. And the court of king's bench at a trial at bar, admit- 
ted it not only as to the ſix, but likewiſe as to the other two in 
the hands of Sir Biby Lake, the ſon of Mr. Lake. And in Smar- 
tl and Williams, where the queſtion was whether the mort- 
gage money was really paid; a ſcrivener's book of accounts 
(the ſcrivener being dead) was holden to be good evidence of 
payment. 

If J. S. be ſeiſed of the manors of A. and B. and he cauſe 
a ſurvey to be taken of B. and afterwards convey it to J. N. 
and after diſputes ariſe between the lords of the two manors 
concerning the boundaries, this ſurvey may be given in evi- 
dence, Aliter if the two manors had not been in the ſame 
hands at the time of the ſurvey taken. : 


To come now to unwritten evidence, or proof viva voce as 
to which every perſon may be a witneſs, but ſuch who are 
excluded for want of integrity or diſcernment. 


In regard to want of integrity, it is a general rule that no 
perſon intereſted in the queſtion can be a witneſs. 

The ſtrict notion of the objection to the competency of a 
witneſs is upon a voyer dire, whether he be to get or loſe by 
the event of the cauſe; therefore if the right of common be 
claimed by cuſtom, and the witneſs alſo claims under the 
ſame cuſtom, he cannot be received, for the verdict and judg- 
ment on a cuſtom though res inter aliat acta, would be evi- 
dence for or againſt him to prove or diſprove the cuſtom. But 
if the common be claimed by preſcription as belonging to the 
eſtate of A. B. who likewiſe claimed common as belonging 
to his eſtate by preſcription may be a witneſs, for if A. has 
ſueh right of common, it does not follow that B. has, nov 
would the verdict in the action of A. be evidence in B.'s 


action. 


So in an ation on a policy of inſurance, any who have inſured J 


upon the ſame ſhip may be witneſſes. In an action by a 
maſter for beating his ſervant per quod ſervitium amiſit, the 
ſervant may be a witneſs, for he is not only not intereſted in 
the cauſe, but not in the queſtion : For there the queſtion is 
the loſs of ſervice, and the action he is entitled to is of a dif- 
ferent kind, DE | 
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It muſt be a preſent intereſt, for a future contingent in- 
tereſt will not be ſufficient to prevent him from being a wit. 
neſs; therefore an heir at law may be a witneſs, but a re. 
mainder man cannot. 


By 27 Geo. 3. c. 29. In actions on penal flatutes, inhahi- 
tants of any place are witneſſes to prove an offence, notwith- 
ſtanding the penalty be given to the poor, or otherwiſe for 
the benefit of the parith or place, provided the penalty does nut 
exceed 20 /, 


An intereſt is when there is a certain benefit or advantage 
to the witneſs attending the determination of the cauſe one 
way. Therefore a naked truſt does not exclude a man from 
being a witneſs. And though in ſuch caſes it has been uſual 
to have a releaſe from a truſtec, yet that is not neceſſary, for 
ſuch perſon has in fact no intereſt to releaſe. However a truſ- 
tee ſhall not be a witneſs to betray the truſt ; therefore where 
the defendant pleaded to debt on bond, the 5 & 6 Edu. 6. 


. againſt buying and ſelling offices, and upon the trial A. was 


produced as a witneſs to give an account upon what occaſion 
the bond was given, Lord Chief Juſtice Ht refuſed to admit 
him, becauſe it appeared he was privately intruſted to make 
the bargain by buth parties, and to keep it ſecret. 


And the caſe is the ſame as to counſel and attornies, who 
ought not to be permitted to diſcover the ſecrets of their cli- 
ents, though they offer themſelves for that purpoſe ; for it is 
the privilege of the client and not of the counſel or attorney, 
It is contrary to the policy of the law to permit any perſon 
to berray a ſecret with which the law has intruſted him; and 
it is miſtaking it for the privilege of the witneſs that has 
ſometimes led judges into the ſuffering of ſuch a witneſs to be 
examined. But to this there are ſome exceptions : Furſt, as 
to what ſuch perſons knew before the retainer ; for as to ſuch 
matters they are clearly in the ſame ſituation as any other 
perſon : Secondly, to a fact of his own knowledge, and of 
which he might have had knowledge, without being counſel 
or attorney in the cauſe. As ſuppoſe him witneſs to a deed 
produced in the cauſe, he ſhall be examined to the true time 
of execution. So if the queſtion were about a razure in a deed 
or will, he might be examined to the queſtion, whether he 
had ever ſeen ſuch deed or will in other plight, for that is: 
fact of his own knowledge; but he vught not to be permitted 
to diſcover any confeſſions his client may have made to him on 
ſuch head : So if an attorney were preſent when his chent 
was ſworn to an anſwer in chancery, upon an indictment for 
perjury he would be a witneſs to prove the ſact of taking the 
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bath, for it is a fact in his own knowledge, and no matter of 
ſecrecy committed to him by his client. 

A ſcire facias was brought by the king to avoid a patent, and 
exception was taken to the witneſs, becauſe he was deputy to 
the perſons that would avoid it, and the exception was diſal- 
lowed, becauſe the /cire facias is in the king's name, and there- 
fore it cannot be preſumed that the intereſt is in another, 
which would deſtroy the very being of the ſcire facias, but the 
proof of that ought to come on the defendant's fide to deſtroy 
the proceedings. 

It is no good exception to a witneſs that he has common 
fer cauſe de vicinage of the lands in queſtion, for this is no in- 
tereſt but only an excuſe for a treſpaſs, 

From this rule it is apparent, that the plaintiff or defendant 
cannot regularly be a witneſs in his own cauſe, for he is moſt 
immediately intereſted ; therefore an anſwer in equity is of 
very little weight where there are no proofs in the cauſe, to 
back it; yet if there be but one witneſs againſt a defendant's 
anſwer, the court will direct a trial at law to try the credibi- 
lity of the witneſs ; and in ſuch caſe will order the defendant's 
anſwer to be read to the jury, 

But if any perſon be arbitrarily made a defendant to pre- 
vent his teſtimony, the plaintiff ſhall not prevail by that arti- 
fice ; but the defendant againſt whom nothing is proved ſhall 
be ſworn notwithſtanding, for he does not ſwear in his own 
juſtification, but in juſtification of another. However this 
rule is to be underſtood where there is no manner of evidence 
againſt the defendant ; for if there be, his guilt or innocence 
muſt wait the event of the verdict. 

In treſpaſs, if one whom the plaintiff deſigned to make uſe of 
as a witneſs be by miſtake made a defendant, the court will on 
motion give leave to omit him, and have his name ſtruck out 
of the record, even after iſſue joined: for the plaintiff can in no 
caſe examine a defendant though nothing be provedagainſt him: 
And therefore in an information for a miſdemeanor, the attor- 
hey general (Trevor) offering to examine a defendant for the 
king, which the court would not permit, he entered a nalle pro- 
fequi, and then examined him. — If a material witneſs for the 
defendant in ejeAment be alſo made a defendant, the right way 
3 for him to let judgment go by default; but if he plead, and 
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by that mean admit himſelf to be tenant in poſſeſſion, the Court 
will not afterward upon motion ſtrike out his name. But in 
ſuch caſe, if he conſent to let a verdict be given againſt him, 
for as much as he is proved to be in poſſeſſion of, I ſee no rea- 
ſon why he ſhould not be a witneſs for another defendant,— 
In treſpaſs, the defendant pleaded guad act io nom quia dicit that 
Richard Mawſon, named in the fmul cum paid the plaintiff a 
guinea in fatisfaQtion, and iſſue thereon ; the defendant pro- 
duced Mauſen; and per Eyre Ch, Juſt. he may be examined, 
for what he is now to prove cannot be given in evidence in 
another action, and in effect he makes himſelf liable by ſwear- 
ing he was concerned in the treſpaſs. But if the plaintiff can 
prove the perſons named in the ſimul cum in treſpaſs guilty, and 
parties to the ſuit, which muſt be by producing the original or 
proceſs againſt them, and proving an ineffectual endeavour to 
arreſt them, or that the proceſs was loſt, the defendant ſhall 
not have the benefit of their teſtimony, 


From what has been ſaid, it appears, 1. That a particeps cri- 
minis may be witneſs for the plaintiff, though left out of the 
declaration for that purpoſe ; yet this mightily leſſens his cre- 
dit, eſpecially in treſpaſſes where fatisfaQtion from one ĩs a diſ- 
charge for all the reſt. In a criminal proſecution, according 
to the opinion of ſome, he can only be a witneſs in two caſes, 
viz. if he be actually pardoned ; or if he have no promiſe of 
pardon. But others have holden that ſuch a promiſe will be 
no exception to his competency, but only to his credit; there- 
fore in Layer's trial the court refuſed to let a witneſs be ex- 
amined on a ter dire, whether he had ſuch a promiſe. 

2. That huſband and wife cannot be admitted to be witneſs 
for each other, becauſe their intereſts are abſolutely the ſame; 
nor againſt each other, becauſe contrary to the legal policy of 
mariage. However there are ſome exceptions to this rule: firſt, 
in the caſe of high treaſon it has been ſaid, that a wife ſhall be 
admitted as a witneſs againſt her huſband, becauſe the tie of 
allegiance is more obligatory than any other. Secondly, by the 
5 G. 2. the wiſe of a bankrupt may be examined by the com- 
miſſioners touching his eſtate, but not his bankruptcy. Thirdly, 
if a woman be taken away by force and married, ſhe may be an 
evidence againſt her huſband indicted on 3 H. 7, 2. againſt the 


ſtealing of women: For a contract obtained by force has no 
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obligation in law. So upon an indiftment on 1 Jac. 1. c. 11. 
for marrying a ſecond wife, the firſt being alive, though the 
firlt cannot be a witneſs yet the ſecond may, the ſecond mar- 
riage being void: And whether a wife de jure may not be a 
witneſs againſt her huſband on an indictment for a perſonal 
tort done to herſelf, ſeems to be matter of doubt. In Lord 
Audley's cafe ſhe was allowed to be a witneſs to prove her 
huſband aſliſted to a rape upon her; and though this caſe has 
been denied to be law, yet it was in caſes where the indict- 
ment was not for a perſonal tort to the wife; and in the caſe 
of Azyre, on an indictment for the battery of the wife, Lord 
Rayzmend ſuffered the wife to give evidence; and the wife is 
always permitted to ſwear the peace againſt her huſband ; 
and her affidavit has been admitted to be read on an applica- 
tion to the court of king's bench for an information againſt 
the huſband for an attempt to take her away by force aſter 
articles of ſeparation z and it would be ſtrange to permit her 
to be a witneſs to ground a proſecution upon, and not aſter- 
ward to be a witneſs at the trial. Fourthly, in an action 
between other parties, the wife may be a witneſs to charge 
her huſband, ex. gr. to prove the goods, for which the action 
is brought, ſold on the credit of the huſband. — So perhaps 
in ſome caſes, in an action againſt her huſband, though ſhe 
will not be admitted to be a witneſs, yet a confeiſion of her's 
may be given in evidence to charge him: As where an action 
was brought for nurſing his child, the plaintiff was allowed 
to give in evidence, that the wife declared the agreement to 
have been for ſo much per week, becauſe ſuch matters are 
uſually tranſacted by the women. 

But no other relation is excluded, becauſe no other relation 
is abſolutely the ſame in intereſt : Therefore in Pendel and 
Pendrel, before Lord Raymond, which was an iſſue out of 
chancery to try whether the plaintiff were heir to T. O. the 
marriage and birth being admitted by order, the mother was 
admitted to prove the father had acceſs to her. So in Lomax 
and Lomax before lord Hardwicke, the mother was admitted to 
prove the marriage; and in an ejectment againſt Særab Brodie 
at Hereferd 1744, Mr. J. Wright admitted the father to prove 
the daughter legitimate; her title being as heir to her mother, 
To conſider now the exceptions to this rule; that no perton 


intereſted can be a witneſs. 
W191 1. Exception; 


x Str. 633. 


Lady Lawley's 


caſe. 


Str. 594. 


Str, 527. 


OS 4 — YE 
* — — 3! — Pe. >. 


r ů ——̃ arts ors 


323 2 n 


4 7G 
6 —_ 
Wer SECT IIS 


* * 
2 


a *. a Yes 
2 


ab, + 


2— "07> IRA Rv, 


N. . 
mg 7 v < » 7 - 
Dev abu wanted Sh ewe MH AAS = os > 9 Secs _ . 4 — 


66 r 


%. 


Salk, 283. 
Vi. infra cont, 


$alk, 286. S. P. 
Fer, 19. 


$tr. 39 5, 


Rex v. Nunes, 
F. 9 G. 2. 
dus. 1043- 


Abrahams v. 
Bunn, 


Br. R. T. 8 G. 3. 


Au Introduction to the Law 


r. Exception; A party intereſted will be admitted in 3 
criminal proſecution in moſt inſtances, 

H. had a promiſe of a note of 5 J. from his mother. in- 
law, and by ſome ſlight got her hand to a note for 1000. 
and it was holden by Halt at Guildhall, that the mother could 
not be a witneſs in an information for the cheat; for though 
the verdict cannot be given in evidence in an action upon the 
note, yet he ſaid they were ſure to hear of it to influence the 
jury: But in the King and Bray, Lord Hardwicke ſaid, If this 
caſe had not been ſettled by ſo great a judge, it would go to 
the credit only, and not to the competency z and in Far, 
119. it is faid by Holt, That if a woman give a note or bond 
to a man, to procure her the love of J. S. by ſome ſpell or 
charm, in an indictment for the cheat, ſhe ſhall be a witneſs, 
though it tend to avoid the note, for the nature of the thing 
allows no other Evidence. So if the doing of the act, which 
he is now evidence to invalidate or ſet aſide, were a mean to 
obtain his liberty, he ſhall be a witneſs, as in the caſe of a 
bond given by dureſs. The defendant was indicted for tear- 
ing a note, whereby he promiſed to pay ſo much money to 
A. B. who was produced as a witneſs, and notwithſtanding it 
was objected that he was going to ſwear to ſet up his own de- 
mand, becauſe, if convicted, the court would compel the de- 
feudant to give a new note, yet he was admitted. 

Mrs. L. gave a promiſſory negotiable note to the defendant 
in truſt to aſſign it to Mrs. T. who was indebted to Mrs, I. 
the defendant broke his truſt and negotiated the note; Mrs. I. 
having paid the note, brought a bill in chancery againſt the 
defendant, who, in his anſwer denied the truſt, upon which he 
was indicted for perjury, and Lord Hardwicke refuſed to admit 
Mrs. L. to give evidence of the truſt, and compared it to the 
caſe of forgery, where the perſon whoſe hand is forged is not 
admitted, and ſaid it differed from the cafe of uſury, where 
the party is admitted to be an evidence, if the money is paid; 
the reaſon of which is, being party to the crime, he will not 
be permitted to have any remedy for it again. 

And in a late caſe in which all the former reſolutions were 
thoroughly conſidered, the court held that the perſon who 
borrowed money on a pawn was a good witneſs in an action 
for uſury againſt the pawnbroker, though the payment of the 


money borrowed was proved by no other perſon but himſelf: 
5 For 
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For the judgment in this action could not be given in evi- 
dence in an action againſt him for the money lent. 

Though, as is ſaid, a perſon whoſe hand is forged is not ad- 
mitted to prove the forgery, yet under many circumſtances he 
may, where he is not directly intereſted in the queſtion ; as in 
Well's caſe, who was indicted for forging a receipt from a 
mercer at Oxford, the mercer having before recovered the mo- 
ney in an action againſt Wells, was admitted to prove the for- 

ery. 
; M in an indictment for perjury on the ſtatute, the perſon 
injured cannot be a witneſs, becauſe the ſtatute gives him 
ten pounds, but in an indictment at common law the party 
injured may be a witneſs, 

2. Exception; A party intereſted will be admitted for the 
ſake of trade and the common uſage of buſineſs. 

Therefore a porter ſhall be evidence to prove a delivery of 
goods. So a banker's apprentice to prove the receipt of money. 
So an indorſement on a bond by the obligee of the receipt of 
intereſt has been admitted to bring it within the twenty years. 

3. Exception; A party intereſted will be admitted where 
no other evidence is reaſonably to be expected. 

As upon the ſtatute of hue and ery, where the party robbed 
is admitted, even though he be himſelf plaintiff, 

So in actions by informers for ſelling coals without mea- 
ſuring by the buſhel, the ſervants are witneſles for their maſ- 
ter, notwithſtanding 3 G. 2. inflicts a penalty upon them for 
not doing it, though Eyre Ch. J. did, on that account, in 
two or three inſtances refuſe to receive them, 

So where the queſtion was, whether the defendants had a 
right to be freemen, though it appeared there were commons 
belonging to the freemen, yet an aldermen was admitted to 
prove them no freemen, it appearing that none but aldermen 
were privy to the tranſactions of the corporation with regard 
to making perſons free. 

So where the queſtion was, whether the maſter had deſerted 
the ſhip, (Sex) without ſufficient neceſſity; a ſailor, who had 
given bond to the maſter, (as a truſtee for the company) not to 
deſert the ſhip during the voyage, was admitted evidence for 
the maſter, it appearing all the ſailors entered into ſuch bonds. 

90 where a ſon having a general authority to receive money 
for his father, received a ſum, and gave it to the defendant z 
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the ſon was admitted as a good witneſs (his teſtimony being 
corroborated by other circumſtances) for his father in an ac. 
tion of trover for the money, 


So in- trover againſt a pawnbroker, the ſervant embezzling 
his maſter's goods, and pawning them, will be admitted to 
prove the fact. 


4. Exception ; A party intereſted will be admitted, where 
he acquires the intereſt by his own act after the party, whe 
calls him as a witneſs, has a right to his evidence, 


And therefore tho one, who lays a wager at the time of the 
original wager, is no witneſs, yet one who lays a wager af- 
terwards ought to be admitted; and perhaps a perſon wha 
laid a wager at the ſame time will be admitted, in caſe he has 
received the money without any condition to return it ; for 
the money will be intended to be duly paid. 


A broker who effects a policy of inſurance, and ſubſcribes 
it himſelf after the defendant and ſeveral others had ſubſcribed 
it, is a good witneſs for them, though he be a party to a ſuit 
in equity depending between the inſurers and the inſured, he 
offering to diſmiſs the bill with coſts as to the plaintiff, 


5. Exception; A party intereſted will be admitted where 


the poſſibility of intereſt is very remote. 


As where an information, in nature of a quo warrants, was 
brought againſt the mayor, citizens, and commonalty of Len- 
don, for taking two-pence per chaldron for all ſea coals 
brought to London; freemen were admitted to prove the pre- 
ſcription, it appearing that the mayor and ſheriffs have the 
whole profits of this toll, though they have it for the benefit 
of the corporation, of which all the freemen are members; 
yet theſe having no particular profit to themſelves were ſworn 
as witneſſes; for it cannot be preſumed, that, for an advan- 
tage ſo ſmall, and fo remote, they would be partial and per- 
jute themſelves. And Scroggs chief juſtice ſaid, that it 
ought not to be a general rule, that members of corporations 
ſhall be admitted or denied to be witneſſes in actions for or 
againſt their corporations; but every caſe ſtands upon its 
own particular circumſtances, viz. whether the intereſt be ſa 
conſiderable as by preſumption to produce partiality or not. 
And rhis exception has of late years been a good deal extend- 
ed. In the caſe of the king and Bray, Hil. 10 G. 2. lord chief 
juſtice Fardwicke ſaid, that unleſs the objection appeared to him 
to carry a ſtrong danger of perjury, and ſome apparent advan- 
tage might accruc to the witneſs, he was always inclined to let 
it go to his credit only, in order to let in a proper light to the 
caſe, which would otherwiſe be ſhut cut; and, in a doubt- 


ful caſe he (aid it was generally his cuſtom to admit the evi- 
dence, 
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dence, and give ſuch directions to the jury as the nature of 
the caſe might require. That was an information in nature 
of quo warranto for the defendant to ſhew by what authority 
he claimed to be mayor of Tintage/, and ifſue taken upon this 
cuſtom, vis. That at a court leet annually holden on the 
tenth of Odober, che mayor for the year enſuing is to be cho- 
ſen, and for that purpoſe two elizors are to be nominated, 
one by the mayor, the other by the town clerk ; theſe elizors 
are to nominate twelve jurymen, who are to preſent the 
mayor for the year enſuing; and in caſe the town clerk ro- 
fuſe to nominate his elizor, that then the mayor ſhall nomi- 
nate the ſecond elizor. Ar the trial P. Hyſtins, who was ſe- 
cond elizor, nominated by the mayor, upon the default of the 
town clerk's nomination at the election of the defendant, 
and P. Hoſkins who ſerved as a juryman at the ſaid election, 
were both offered as witneſſes to prove the cuſtom, but re- 
jected in toto, as not competent witneſſes to any part of it: 
But upon motion a new trial was granted; the chief juſtice 
ſaid, the having of an elizor is intended a franchiſe in the 
beraugh, but in the elizor himſelf it is only an authority, and 
the execution of it paſt and over. And he ſaid he knew no 
caſe where a man who has acted under a bare authority has 
been refuſed to prove the execution of it. Perſons that have 
been themſelyes in office, are often called to ſhew what the 
uſage is, and what they did when in office, and yet if their 
acts be illegal, they are liable to quo werranto, and he ſaid 
the caſe in 3 Leb. go. was very material; for there, upon an 
iſſue to try whether by the cuſtom of the mznor the tenants 
were to pay fines and be re- admitted upon the death of the laſt 
admitting lord, the ſteward was admitted to prove the cuſ- 
tom, though he had fees upon admiſſion, 

The ſecond ſort of perſons excluded from teſtimony, are 
ſuch as are ſtigmatized, 

Now there are ſeveral crimes that ſo blemiſh the reputation, 
that the party is ever after unfit to be a witneſs; as treaſon, 
felony, and every crimen falſi, as perjury, forgery, and the 
like: For where a man is convicted of thoſe glaring crimes 
againſt the common principles of humanity and honeſty, his 
oath is of no weight. 

The common puniſhment that marks the crimen falf, is be- 


ing ſet in the pillory, and therefore, anciently, they held that nv 
man 
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man legally ſet in the pillory could be a witneſs; but the ri. 
gour of this piece of law is reduced to reaſon ; for now it is 
holden, that unleſs a man be put in the pillory pro crimine 
falſi, as for perjury or forgery, or the like, it is no blemiſh to 


Salle. 690. his atteſtation ; it is the crime and not the puniſhment that 


makes the man inſamous ; therefore where a man was con- 

Mackinder's victed of barratry, though he was only fined, the Court held 

m4" him incompetent ; ſo a perſon convicted of petit larceny is 
equally infamous with one convicted of grand larceny, for 
they are both felony. 

After a general ſtatute pardon a perſon attainted is a good 
witneſs; and ſo it is after burning in the hand, which 
amounts to a ſtatute pardon. 

If one found guilty on an indictment for perjury at com- 
mon law, be pardoned by the king, he will be a good witneſs, 
becauſe the king has power to take off every part of the puniſh- 
ment; but if a man be indicted of perjury on the ſtatute, the 
king cannot pardon, for the king is diveſted of that preroga- 
tive by the expreſs words of the ſtatute, 

Note; The party who would take advantage of this ex- 
ception to a witneſs, muſt have a copy of the record of con- 
viction ready to produce in court. 

Thirdly, Infidels cannot be witneſſes, i. e. ſuch who pro- 
ſeſs no religion that can bind their conſciences to ſpeak truth. 
But when any perſon profeſſes a religion that will be a tie 
upon kim, he ſhall be admitted as a witneſs, and ſworn ac- 
cording to the ceremonies of his own religion ; for it would 
be rediculous to ſwear a witneſs upon the Holy Evangeliſts, 
who did not believe thoſe writings to be ſacred. The Jews 
are always ſworn upon the Old "Teſtament ; Mahometans on 
the Koran ; thoſe of the Gentoo religion according to the ce- 
remonies of that religion, Cc. | 

Fourthly ; Perſons excommunicated cannot be witneſſes, 

' becauſe being excluded out of the church, they are ſuppoſed 
not to be under the influence of any religion, 

2 Bulſ. 155. Fifthly ; The fame law, it is ſaid, holds place in relation 
to popiſh recuſants. This opinion is founded on the ſtatute of 
3. Jace I. c. 5. which enacts, That every popiſh recuſant 
convict ſhall ſtand, to all intents and purpoſes, diſabled, as 
a perſon lawfully excommunicated: But Mr, ſerjeant 


Hawkins, in his Pleas of the Crown, vol. the 1. fol. 23, 24. 
has 
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has very ſenſibly ſaid, that this conſtruction is over ſe- 
vere, as the purport of the ſtatute is ſatisfied by the diſability 
to bring any action. 

But perſons outlawed may certainly be witneſſes, becauſe 
they are puniſhed in their properties and not in the loſs of 
their reputation, and the outlawry has no manner gf influ- 
ence on their credibility, 

As to thoſe who are excluded from teſtimony for want 
of {kill and diſcernment, they are ideots, madmen and 
children. 

In regard to children, there ſeems to be no preciſe time 
fixed wherein they are excluded from giving evidence; but it 
will depend in a great meaſure on the ſenſe and underſtanding 
of the child, as it ſhall appear on examination to the Court. 

On an indictment for aſſaulting an infant of five years of 
age with intent to raviſh her, the child ſhall be received as a 
witneſs if ſhe appear to have any notion of the obligation of 
an oath: And it was agrecd by all the judges, that a child 
of any age if ſhe were capable of diſtinguifhing between good 
and evil might be examined on oath, and conſequently, that 
evidence of what ſhe had ſaid ought not to be received. 

In caſes of foul fats done in ſecret, where the child is the 
party injured, the repelling their evidence intirely is, in 
ſome meaſure, denying them the protection of the law; 
yet the levity and want of experience in children, is 
undoubtedly a circumſtance which goes greatly to their 
credit, 
have, in che courſe of the foregoing ſurvey, neceſſarily 
taken notice of ſome of the more general rules; but for bet- 
ter underſtanding the true theory of evidence it will be 
proper to take a view of them all together. 

The firſt general rule is, That you muſt give the beſt evi- 
dence that the nature of the thing is capable of : 'The true 
meaning of this rule is, that no ſuch evidence ſhall be brought, 
that ex natura rei ſuppoſes ſtill a greater evidence behind in 
the parties' poſſeſſion, or power; for ſuch evidence is altoge- 
ther inſuſficient and proves nothing, as it carries a preſump- 
tion with it contrary to the intention for which it is produced, 
For if the other greater evidence did not make againſt the party, 
why did he not produce it to the Court? As if a man offer a 


copy of a deed or will, where he ought to produce the original, 
this 
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this carries 2 preſumptfon with it that there is ſomething 
more in the deed or will that makes againſt the party, or elf: 
he would have produced it; and therefore the proof of 2 
copy in this caſe is not evidence; but if he prove the original 
deed or will in the hands of the adverſe party, or to be de. 
ſtroyed without his default, a copy will be admitted, becauſe 
then uch copy is the beſt evidence: The preſumption of 
greater evidence behind in the party's poſſeſſion being over. 
turned by poſitive proof, 

The ſecond general rule is, That no perſon intereſted in 
the queſtion can be a witneſs : There is no rule in more ge. 
neral uſe, and none that is ſo little underſtood ; I have there- 
fore endeavoured in the foregoing part to explain it, and 
fet down the ſeyeral exceptions to itz and I can add nothing 
to what I have faid upon the ſubject. 

The third general rule is, That hearſay is no evidence. 
For no evidence is to be admitted but what is upon oath; 
and if the firſt ſpeech were without oath, another oath that 
there was ſuch ſpeech, makes it no more than a bare ſpeak- 
ing, and ſo of no value in a court of juſtice. Beſides if the 
witneſs be living, what he has been heard to ſay, is not 
the beſt evidence. But though hearſay be not allowed as 
direct evidence, yet it has been admitted in corroboration 
of a witneſs's teſtimony, to ſhew that he affirmed the fame 
thing before on other occaſions, and that he is ſtill conſtant 
to himſelf : But clearly it is not in evidence in chief, and it 
ſeems doubtful whether it is ſo in reply or not. 

So where the iſſue is on the legitimacy! of the plaintiff or de- 
fedant, it ſeems the practice to admit evidence of what the pa- 
rents have been heard to ſay, either as to their being or not being 
married; and with reaſon, for the preſumption ariſing from the 
cohabitation is either ſtrengthened or deſtroyed by ſuch decla- 
rations, which are not to be given in evidence directly, but may 
be aſſigned by the witneſs as a reaſon for his belief one way or 
other. But in Pendrel and Pendrel, Hil. 5 G. 2. Lord Raymond 
would not ſuffer the wife's declarations, that ſhe ſhould not 
know her huſband by ſight, &c. to be given in evidence till 
after ſhe had been produced on the other ſide. So hearſay is 
good evidence to prove, who is my grandfather, when he mar- 
ried, what children he had, &c. of which it is not reaſonable to 


preſume J have better evidence. 8o to prove my father, _ 
| couſin 
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couſin or other relation beyond the ſea dead, and the common 
reputation and belief of it in the family gives credit to ſuch 
evidence z and for a ſtranger it would be good evidence if 
a perſon ſwore that a brother or other near relation had told 
him ſo, which relation is dead. In an ejectment between the 
duke of Athol and lord Aſbburnham, E. 14 C. 2. Mr. Sharpe, 
who was attorney in the cauſe, was admitted to prove what 
Mr. Werthington told him he knew and had heard in regard 
to the pedigree of the family, Mr. Worthington happening to 
die before the trial. So in queſtions of preſcription it is al- 
lowable to give hearſay evidence in order to prove a general 
reputation; and where the iſſue was of a right to a way over 
the plaintiff 's cloſe, the defendants were admitted to give 
evidence of a converſation between perſons not intereſted, then 
dead, wherein the right to the way was agreed. In a quare 
impedit the plaintiff derived his title from lord R. on whom he 
laid a preſentation of one Knight ; the biſhop ſet up a title in 
himſelf, and traverſed the ſeiſin of lord R. The plaintiff gave 
in evidence an entry in the regiſter of the dioceſe of the inſti- 
tution of Knight, in which there was a blank in the place, 
where the patron's name is uſually inferted, upon which he 
offered parole evidence of the general reputation of the coun- 
try, that Knight was in by the preſentation of lord R.— 
Upon a bill of exceptions this came on a writ of error into 
K. B. where the better opinion was that the evidence was al- 
lowable; the regiſter which was the proper evidence being 
ſilent. A preſentation may be by parol, and what commences 
by parol, may be tranſmitted to poſterity by parol, and that 
creates a general reputation. 


The fourth general rule is, that in all cafes where a general 
character or behaviour is put in iſſue, evidence of particular 
facts may be admitted; but not where it comes in collaterally. 
This has ſometimes occaſioned a queſtion in chancery, whe- 
ther it were in iſſue or not. As where a bill was brought by 
a kept miſtreſs for an annuity ; the defendant in his anſwer 
ſaid, “ She was a lewd woman of infamous character before 
Mr. P. became acquainted with her; and it was holden to 
be ſufficiently putting her character in iſſue, to. enable the 
defendant to prove particular facts. But where upon a bill 
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brought by a wife the huſband in his anſwer ſaid, © She had 
not behaved herſelf with duty and tenderneſs to him, as be. 
came a virtuous woman, much leſs his wife ;” this was holden 
not to put adultery in iſſue, ſo as to enable the huſband to 
prove particular facts. In an action for criminal conver. 
ſation, the defendant may give in evidence particular facts of 
the wife's adultery with others, or having a baſtard before 
marriage; becauſe by bringing the action, the huſband puts 
her general behaviour in iſſue. And as the defendant may 
examine to particular facts, a fortier: he may call witneſſes to 
her general character. So in caſes where the defendant's 
character is put in iſſue by the proſecution, the proſecutor 
may examine to particular facts, for it is impoſſible without it 
to prove the charge. Yet there is one caſe of that ſort in 
which the proſecutor is not allowed to examine to any parti- 
cular fact without giving previous notice of it to the defend- 
ant; and that is, where a man is indicted for being a common 
barretor z and the reaſon is, ſuch indictments are commonly 


againſt attornies, whoſe profeſſion it is to follow law-fuits; 


and it is a difficult matter to draw the line between that and 
acting as a barretor ; therefore it makes it neceſſary for him 
to know what particular facts are to be given in evidence, 
that he may be prepared to ſhew, that he was fairly employed 
in thoſe caſes, and ated in his profeſſion. But in other cri- 
minal caſes, the proſecutor cannot enter into the defendant's 
character, unleſs the defendant enable him ſo to do, by calling 
witneſſes in ſupport of it, and even then the proſecutor can- 
not examine to particular facts, the general character of the 
defendant not being put in iſſue, but coming in collaterally. 


In an ejectment by an heir at law to ſet afide a will for 
fraud and impoſition committed by the defendant, he ſhall not 
be permitted to call witneſſes to prove his general good cha- 
racter. 


For the ſame reaſon if you would impeach the credit of a 
witneſs, you can only examine to his general charaCter, and 
not to particular facts; every man is ſuppoſed to be capable 


of ſupporting the one, bat i it is not likely he ſhould be 5 
par 
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ared to anſwer the other without notice; and unleſs his 
general character and behaviour be in iſſue, he has no 


notices 


But other witneſſes may be called to impeach his credit 
reſpecting any matter relative to the iſſue : for whatever is 
material to the iflue, each party muſt come prepared to ſup- 
port or deny, But a party never ſhall be permitted to pro- 
duce general evidence to diſcredit his own witneſs ; for that 
would be to enable him to deſtroy the witneſs if he ſpoke 


againſt him and to make him a good witneſs if he ſpoke 
for him with the means in his hands of deſtroying his 


credit if he ſpoke againſt him. But if a witneſs prove facts 
in a cauſe which make againſt the party who called him, yet 
the party may call other witneſſes to prove that thoſe facts 
were otherwiſe; for ſuch facts are evidence in the cauſe, 
and the other witneſſes are not called directly to diſeredit the 
firſt witneſs, but the impeachment of his credit is incidental 


and conſequential only. 


If a particular fact go to the competency of a witneſs, it 
may be proved by other teſtimony, as the copy of a record for 
perjury, felony, &c. So of an intereſt in a witneſs in the 
event of a cauſe : and whether he be intereſted or not ſhall 
be decided by the judge. 

The fifth general rule is, Ambiguitas verborum latent verifi- 
eatione ſuppletur, nam quad ex facto oritur ambiguum, verificati- 
one facti tollitur. Therefore where the teſtatrix deviſed her 
eſtate to her couſin John Cheere, there being both father and 
ſon of that name, parol evidence was admitted to prove that 
the ſon was the perſon meant; for the heir's objection aroſe 
from parol evidence, and therefore parol evidence ought to 
be admitted to anſwer it. So if a man having two manors 
called Dale, levy a fine of the manor of Dale, circumſtances 
may be given in evidence to prove which manor he intended 
for this is not to contradict the record, but to ſupport it. 
Lord Bacon, in his reading vpon this maxim, diſtinguiſhes 
ambiguity into patens and latens, and faith that /atens is that 
which ſeems certain and without ambiguity, for any thing that 
appears upon the deed or inſtrument; but there is ſome collateral 


matter out of the deed that breeds the ambiguity ; but ambiguita- 
aten. , 
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Patent, i. e. that which appears to be ambiguous upon the 
deed or inſtrument, is never holpen by averment; for that 
were in effect to make that paſs without deed, which the law 
appoints ſhall not paſs but by deed ; therefore where the 
deviſee's name is totally omitted, parol evidence can not be 
admitted to explain an ambiguity which is patent, much leſs 
will it be admitted to alter the apparent meaning of the will ; 


therefore when a man gave two thouſand pounds to his bro- 


ther John, and in caſe of his death, to his wife, lord chief 
juſtice Lee would not ſuffer proof to be given that the teſta- 
tator meant his brother ſhould have it only during life, But 
where A. deviſed four hundred pounds to his wife, and made 
her executrix, without diſpoſing of the ſurplus ;z lord chan- 
cellor Hardwicke admitted parol evidence to ſhew the teſta- 
tor meant his wife ſhould have it, for there was no ambiguity 
in the will, nor was it to alter the apparent intent of the 
teſtator; for by law ſhe was intitled to the ſurplus as execu- 
trix, therefore the evidence was admitted only to rebut the 
equity. But in Brown and Se/win, in Dom. Proc. 1734, 
the teſtator having expreſsly deviſed the reſidue of his per- 
ſonal eſtate to his executors, one of whom owed him money 
upon bond, parol evidence was refuſed to be admitted to 
prove the teſtator meant to extinguiſh the bond debt by mak- 
ing the obligor executor; for that would have been to have 
altered the apparent intent, and not fimply to have rebutted 


an equity. 


The ſixth general rule is, in every iſſue the affirmative is to 
be proved. A negative cannot regularly be proved, and there- 
fore it is ſufficient to deny what is affirmed until it be proved; 
but when the affirmative is proved, the other ſide may eon- 
teſt it with oppoſite proofs ; for this is not properly the proof 
of a negative, but the proof of ſome propoſition totally incon- 
fiſtent with what is affirmed ; as if the defendant be charged 
with a treſpaſs, he need only make a general denial of the 
fact; and if the fact be proved, then he may prove a propo- 
ſition inconſiſtent with the charge as that he was at another 
place at the time, or the like. 

But 
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But to this rule there is an exception of ſuch caſes where 
the law preſumes the affirmative contained in the iſſue. There- 


tore in an information againſt lord Halifax for reſuſing to 
deliver up the rolls of the auditor of the cxchequer ; the court, 


of exchequer put the plaintiff upon proving the negative, viz. 
that he did not deliver them; for a perſon ſhall be preſumed 
duly to cxectite his office till the contrary appear. 


The ſeventh general rule is, that no evidence need be given 
of what is agreed by the pleadings : For the jury are only 
ſworn to try the matter in iſſue between the parties, ſo that 
nothing elſe is properly before them. In replevin the defend- 
ant avowed taking the cattle, damage ſeaſant in loro in quo, as 
parcel of his manor of K. the plaintiff replied; that it was 
parcel of the manor of K. and made title to it, and traverſed 
that the manor of K. was the frechold of the defendant : He 
was not admitted to prove that K. was no manor, for that is 
admitted by the traverſe. 


The jury cannot find any thing againſt that which the par- 
ties have affirmed and admitted of record, though the truth 
be contrary; but, in other caſes, though the parties be 
eſtopped to ſay the truth, the jury are not; as in Geddard's 
caſe, where the bond was dated nine months after the execu- 
tion, and after the death of the obligor. 


In treſpaſs for throwing down and carrying away ſtalls, as 
to all the treſpaſs but the throwing them down, the defendant 
pleaded not guilty ; and as to the throwing them down a ſpe- 
cial juſtification, and therein juſtified both the throwing down 
and carrying away; and on the ifſue joined, the judge at 
the aſſizes would not try, whether the defendants were guilty 
or not of carrying away the ſtalls, becauſe they had confeſſed 
it by their juſtification z and on motion for a new trial it was 
denied, becauſe the jury could never find the defendants, not 
guilty, contrary to their own confeſſion upon the record, 
though in another iſſue, 


The eighth general rule is, That whenſoever a man can- 
not have advantage of the ſpecial matter by pleading, he may 
give it in evidence on the general iſſue. For example, A. 
cannot juſtify the killing another, therefore he may give the 
lpecial matter in evidence on the general iſſue, as that it was 
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give in evidence, that he took them for toll on the general 
iſſue of not guilty, becauſe he could not plead it; but it would 
be otherwiſe in treſpaſs for taking the goods, becauſe there he 
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might have pleaded it. 


The ninth general ruie is, that if the ſubſtance of the iſſue 
be proved, it is ſufficient, In an action of waſte for cutting 
twenty aſhes, proof that he cut ten is ſufficient, for, in effect, 
the iſſue is waſte or no waſte. So in debt upon a bond condi. 
tioned to perform covenants, and breach aſſigned in cutting 
down twenty trees. So in account, if the defendant plead 


an account before A. and B. and ifſue thereon, proof of an 


account before A. is ſufficient. 


But if the iflue were, whe- 


ther A. and B. were churchwardens, proof that one was and 
not the other would not be ſuſſicient? 

If the iſſue be, whether lord Delaware demiſed, proof that 
A. B. who was not then, but now is, lord Delaware, is not 
ſuſficient, for whether he were at the time of the demiſe, lord 


Delaware, is part of the iſſue. 


So in replevin, if the defend- 


ant avow damage feaſant, and the plaintiff juſtify for common, 
and aver that the cattle were levant and couchant, and iſſue 
thereon, proof only for part of the cattle is not ſufficient. 
The plaintiff declared, that he had J. S. and his wife in exe- 
cution, and that the defendant ſuffered them to eſcape.— 
Special verdict that the huſband only was taken in execution, 
(it being for a debt due from the wife before coverture) and 
The court held that the ſubſtance of the 


that he eſcaped, 
iſſue was found and gave judgment for the plaintiff, 


In error to reverſe a fine, for that the plaintiff was beyond, 
If the defendant plead that the plaintiff returned into 
the realm in Auguſt, and iſſue thereupon, if it be proved that 
he returned at any time within five years it is ſufficient. In 
debt againſt an executor the defendant pleads that the teftator 
was taken in execution by a ca. /a. if it be proved that he 
was taken by an alias ca. ſa. it is enough, but proof that he 
had been taken by a capias pro fine, or by a caprias utlagatun, 


See. 


ſufficient. 
Debt upon bond againſt the defendant, as brother and bei 


to J. S. upon iſſue riens per deſcent, the jury found that the 


. would not maintain the plea. If outlawry at the ſuit of A. be 
pleaded, and the record prove outlawry at the ſuit of C it i 


obliga 
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obligor was ſeiſed in fee, had iſſue and died ſeiſed, and that 
the iſſue died without iſſue, whereupon the land deſcended to 
the defendant, as heir to the ſon of his brother, and the court 
held that the iſſue was found againſt the plaintiff; for the de- 
fendant had nothing as immediate heir to his brother, and if 
he would charge him as collateral heir, he ought to have a 
{ſpecial declaration. 

But if A. ſettle an eſtate upon himſelf for life, remainder 
to his firſt and other ſons, in tail, remainder to his own right 
heirs, and enter into a bond and die, leaving a ſon who dies 
without iſſue, whereupon the uncle enters, he may be charged 
as brother and heir of A. for he muſt make himſelf heir to him 
who was laſt actually ſeiſed. 
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Dy. 368. 


Cuth. 126. 


It is neceſſary towards the better comprehending of this 


rule, to ſee in what caſes modo et forma is of the ſubſtance of 


the iſſue; for where it is, it mult be proved. 


Where the iſſue is joined on the point of the action, there 
modo et forma is mere form, and need not be proved; as where 
a demandant in caſu proviſo counts of an alienation in fee, and 
the tenant ſays, non alienavit modo et forma, and the jury find 
(or evidence is given of) an alienation in tail, it is ſufficient ; 
for the point and giſt of the writ is, whether tenant in dower 
aliened to the diſheriſon of the demandant. So in replevin, 
where the defendant avowed the taking, as a commoner, da- 
mage feaſant, the plaintiff in bar ſaid J. S. was ſeiſed of an 


Co. L. al Is 


Hob, 72. 


houſe and land, whereto he had common, and demiſed unto - 


him the thirtieth of March, to hold from the feaſt of the An- 
nunciation next before for a year, the defendant traverſed the 
leaſe mado et forma; the jury found that J. S. made a leaſe to 
the plaintiff on the twenty-fifth of March for one year; and 
though this be not the ſame leaſe as pleaded, for this begins 
on the day, and the other from the day, yet the plaintiff had 
judgment; for the ſubſtance of the iſſue is, whether the plain- 
tiff have ſuch a leaſe, as by force thereof he might uſe the 
common. Yet it muſt not depart altogether from the form 
of the iſſue, as if it had been found that he had a right of com- 
mon by leaſe from another, 


L.brought an action upon a promiſſory note of thirty pounds, 
to which the defendant pleaded that the plaintiff was indebted 
to him in a larger ſum, ſcilicet ſixty pounds, which far excreded 
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the damage laid in the declaration; the plaintiff replied, that 
he was not indebted to the defendant in the ſum of ſixty pounds 
modo et forma, and on demurrer (for the plaintiff might, for 
any thing appearing to the contrary in his replication, owe 


the defendant fifty-nine' pounds, nineteen ſhillings, and eleven 
pence halfpenny ; and therefore it was inſiſted, that he had 
tendered an immaterial iſſue) the court held that the ſubſtance 


of the replication was, that the plaintiff was not indebted to 
the detendant in ſo much as would exceed his own demand 


in the declaration, and that was the queſtion for the court 


and jury, whether he were ſo indebted to the defendant as to 


exceed his demand, and not preciſely how much; and a caſe 
was cited by Mr. Filmer, which was allowed to be law, where 
in debt upon bond conditioned to pay one thoufand pounds, 
the defendant pleaded that at the time of the bill the plaintif 
owed the defendant fifteen hundred pounds, to which the 
plaintiff replied, that he was not indebted to him in fifteen 
hundred pounds modo & forma, as alledged, and iſſue thereon, 
and verdict for the plaintiff, and upon motion in arreſt of judg- 
ment, one queſtion was, whether the iſſue were well joined, 
and the court held it was. 

Covenant by a leſſee againſt his leſſor, and breach aſſigned 
on the covenant for quiet enjoyment, for that the leſſor ouſted 
him,—the defendant pleaded that he entered to diſtrain for 
rent, and traverſed that he ouſted him de pramiſſis; the plain- 
tiff demurred, for that he did not traverſe that he ouſted him d: 
premiſſis or of any part thereof, Sed per curiam the plea is 
good, and proof of any part, had the plaintiff joined ifſue, 
would have been ſufficient. 

But when a collateral point in pleading is traverſed, then 
modo et forma is of the ſubſtance of the iſſue and muſt be pror- 
ed; as if a feoffment be alledged by two, and this is traverſed 
modo et forma, and it is found the feoffment of one, there nz; 
et forma is material: So if a feoffment be pleaded by deed, and 
it is traverſed ab/que hoc quad feoffavit modo et forma, the jury 
cannot find a ſeoffment without deed, But though the ifſue be 
upon a collateral point, yet if by finding part of it, it ſhall ap- 
pear to the court that no ſuch action lies for the plaintiff, no 
more than if the whole had been found, there modo et forma 
are but words of form; as in treſpaſs, quare vi et armis, if 


the defendant plcad, that the plaintiff holds of him by fealty 
and 
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and rent, and for rent behind, he came to diſtrain, and the 
plaintiff deny that he holds of him mods et forma, and the jury 
find (or evidence prove) that he holds of him by fealty only, 
the writ ſhall abate, for by the ſtatute of Marlib. c. 3. no te- 
nant can maintain treſpaſs againſt his lord, ſo the matter of 
the iſſue is, whether he hold of him or not; but it would 
have been otherwiſe in replevin, for there the avowant being 
to have a return muſt make a good title in omnibus. 
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Containing ONE BOOK. 


Of General Matters relative to Trial. 


INTRODUCTION. 


AVIN in the ſeveral foregoing parts of this work 
taken notice of the various actions which may be 
brought, the ſeveral iſſues that may be joined thereon, and the 
evidence which is proper to be admitted on ſuch iſſues, as alſo 
of the nature of evidence in general, and of ſuch rules relat- 
ing thereto as are univerſal and equally applicable to all caſes, 
I ſhall conclude by treating of ſome other general matters rela- 
tive to trials at N Prius under the following heads. 


1. Of juries, 

2. Of pleas puis darraign continuance. 

3. Of abatement by the death of parties. 

4. Of demurrer to evidence, 

5. Of bills of exception. 

6. Of defects amendable after verdict, or aided by it. 
7. Of new trials, 

8. Of colts, 


Relative to Trials at Niſi Prius. 


CHAPTERS: & 


Of Juries. 


T common law the iſſue was tried in the court where 
A the ſuit was depending; but this being attended with 
great inconvenience and expence, the ſtatute of WVeftminfier 
2, c. 30. ordained that all pleas in either bench, which require 
only an eaſy examination, ſhall be determined in the country 
before the judges of aſſize. 

This was the origin of trials at nf priut, the 42 E. 3. c. 11. 
afterwards regulated the proceſs of the venire, &c. and put 
them upon the foot they now are, 

N. B. The ſtatute of We/ftminſter 2. extending only to the 
courts of K. B. and C. B. whenever an ifſue is joined in the 
exchequer, and to be tried in the county, there is a particular 
commiſſion authorizing the judges of aſſize to try it. 

Before the ſtatute of 3 CG. 2. the ſheriff uſed to return a ſe- 
parate jury in every cauſe ; but that act ordains that he ſhall 
return only one panel for the trial of all cauſes, ſuch panel not 
to conſiſt of leſs than 48, nor more than 72, (without the par- 
ticular order of the judges who go the circuit) and their names 
are to be put into a box, and dra yn in the manner we daily ſee. 

However, as there is a clauſe in that act empowering the 
court upon motion to grant ſpecial juries, it will be proper 
to take ſome notice of what is particularly relative to them, 
before I enter into ſuch matters as are equally relative to juries 
in general, 

From the penning of the act it appears to extend only to 
trial of any iſſue joined, therefore the court will not grant 
a ſpecial jury upon a writ of enquiry. 

The method of ſtriking ſpecial juries is, for the ſheriff to 
attend the ſecondary or maſter with his book of frecholders at 
the time appointed by the maſter for that purpoſe, who is to 
give notice to their attornies on both ſides to be preſent, the 
maſter then takes 48, out of which each party ſtrikes 12, and 


the remaining 24 are returned, ' If only the attorney on one 
X 4 file 
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ſide attends, the maſter is to ſtrike out the 12 for him who l 
abſent. 

In order to preyent improper applications for ſpecial juries, 
the 3 G. 2. enacted, that the party applying for ſuch ſpecial 
jury to be ſtruck ſhould pay the fees for ſtriking, and not be 
allowed the ſame upon taxation of coſts. However, that 
being the ſmalleſt part of the expence was found inſuſſicient, 
therefore the 24 C. 2. c. 18. enacts, that he ſhall pay all the 
expences of the ſpecial jury, and ſhall not be allowed it in coſls, 
unleſs the judge certify in open court on the back of the re- 
cord, that it was a cauſe proper to be tried by a ſpecial jury, - 
And in order to leſſen the expence of ſpecial juries, the ſame 
act directs that no ſpecial juryman ſhall have more than one 
guinea for his attendance. 

The party at whoſe requeſt the ſpecial jury was ſtruck may, 
notwithſtanding that, challenge the array. So he may chal- 
lenge the polls. And if from ſuch challenges, or from non- 
attendance there are not ſufficient to make a jury, either party 
may pray a tales. The uſual method now-a-days is to draw 
ſuch tales out of the box; though where it is deſired by the 
gentlemen of the panel who appear, and conſented to by the 
parties, the ſheriff may return ſuch other gentlemen as can be 
procured to attend, to whom the parties have no objection, 
though by the 7 & 8 . 3. c. 23. /. 3. the ſheriff is directed 
to return ſuch as are returned upon ſome other panel. And 
note; that in indictments and informations neither the pro- 
ſecutor nor the deſendant can pray a tales without 2 warrant 


from the attorney general. | | 
Io come now to ſuch matters as are relative to juries in 


eneral. 

And firſt, as to their having a view, the 4 & 5 of Ann en- 
acts, that where it ſhall appear to the court to be proper the 
jury ſhould have a view, the court may order ſpecial writs of 
diftringas or habeas corpus to iſſue, by which the ſheriff ſhall be 
commanded to have 6 out of the firſt 12 of the jurors named 
in ſuch writs, or ſome greater number of them, at the place 
in queſtion, ſome convenient time before the trial, who ſhall 
there have the matters in queſtion ſhewed to them by perſons 
appointed by the court. | 

And by the 3 G. 2. where a view ſhall be allowed, 6 of the 


Jurors who ſhall be named in ſuch panel, or more who ſhall be 
mutually 
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mutually aſſented to by the parties, or in caſe of their diſagree- 
ment, by the proper oſſicer of the court, ſhall have the view, 
and ſhall be firſt ſworn to try the cauſe before any drawing 
out of the box, purſuant to that act. 

N. B. The uſually way of granting views now is on the 


parties entering into a rule by conſent, that in caſe no view 


be had, (as if no jurors attend) or if a view be had by any of 
the jurors whomſoever, (though not being ſix of the firſh 
twelve) yet the trial ſhall proceed, and no objection be made 
on account thercoſ, or for want of a proper return. Burr. 
Rep. part 4. vol, i, p, 256, 

Having now brought the jury to the har, the next 8 0 to 
be looked into is the doctrine of challenges. 

Challenges may be either to the array, or to the polls. 

Challenges to the array are on account of the partiality or 
inſuſſiciency of the ſheriff, or other officer returning the 

ury. 
; If the ſheriff be liable to the diſtreſs of either party, or in 
his ſervice, or related, or contributory to the expences of the 
cauſe, the array may be well challenged, 

Before the 4 & 5 Ann the want of hundredors uſed to be fa 
frequent cauſe of challenge. But by that act and the 23 G. 2. 
the vemre is always to be de corp. comitatus, 

So before the 23 G. 2. it was a good cauſe of challenge, that 
there was no knight returned in a cauſe wherein a lord of par- 
| lament was party. 

If either party be apprehenſive that the other ſide will chal- 
lenge the array on account of relationſhip or intereſt in the 
ſheriff, the right way in order to ſave time is for him to ſug- 
geſt ſuch matter to the court, and pray a venire to the coro- 
ners, and if all of them be intereſted, then to two elizors to 
be appointed by the court. If upon ſhewing cauſe the other 
party admit the fact, the proceſs ſhall be directed accordingly. 
If the other party deny the fact, the proceſs ſhall be directed 
to the ſheriff, and the other party ſhall not afterward be ad- 
mitted to challenge the array on that account. 

If the fuggeſtion be that the ſheriff is related to the other 
party, or intereſted on the other fide ;. if that be denied, the 
court will order it to be tried, and then direct the proceſs ac- 
cording to the event of ſuch trial. 4 
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If the challenge to the array be determined againſt the 
party, he may afterward have his challenge to the polls, but 
neither party ſhall take a challenge to the polls which he 
might have had to the array. It is to be ſeen therefore what 
is a good cauſe of challenge to the polls. 

If the jury upon a view hear evidence, it is a good cauſe of 
challenge, and ſuch a miſdemeanor for which they may be pu- 
niſhed by the court. 

By4&5W.& M. All j jurors, other thin ſtrangers upon 
trials per medietatem lingue, muſt have 10/7. a year, of free- 
hold or copy hold lands, or ancient demeſne, or in rents in fee 
er for life, and by 3 G. 2. 20. a year leaſchold, over and 
above the reſerved rent, is a qualification, the leaſe being for 
the avioiute term of 500 years or more, or for any other term 
determinable upon lives. 

The jurors ought to be omni excep/icne mapores z, therefore if 
a juryman be related to either party, or intereſted in the cauſe, 
or have declared his opinion, or have been arbitrator in the 
cauſe, it is a good cauſe of challenge; but I do not enter at 
large into theſe matters, becauſe ſince the 3 G. 2. by which 
one panel is returned for the whole county, and not leſs than 
48 in ſuch panel, cauſes of challenge to the polls are not fo 
minutely entered into as formerly, 

It is a rule, that there can be no challenge to the array be- 
fore a full jury appears, for it there be not a full jury the cauſe 
will remain pro defectu juratorum; therefore it a full jury do 
not appear, the party who intends to challenge the array may 
pray a tales, and aſterward challenge the jury; but the chal 
lenge muſt be made before any of the jury are ſworn, 

So if you would challenge the polls, you muit do it before 
the juryraan is ſworn, 

In what manner the truth of the challenge, when it is de- 
nicd, is to be tried by tricrs appointed for that purpoſe, may 
be ſcen at large in Co, Lit. therefore need not be repeated, But 


if a challenge be taken, and the other ſide demur, and upon 


debate the judge over-rule it, it is to be entered on the origi- 
nal record, and then advantage may be taken of it above. 
But if the judge over-rule the challenge without a demurrer, 


ic is proper for a bill of exceptions, | 


Having 
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Having now ſeen in general how a jury is to be got together, 
it is neceſſary to enquire what ought to be their behaviour after 


they are ſworn. 
An officer of the court ought always to be placed at the 


door of the box where they fit, to prevent any one from hay- 
ing communication with them. And when they depart from 
the bar, they are to be attended by a bailiff ſworn for that 
purpoſe. 

The jury after going out of court ſhall have no evidence 
with them, but what was ſhewn to the court as evidence, nor 
that without the direction of the court. The court may per- 
mit them to take with them letters patent, and deeds under 
ſeal; and the exemplification of witneſſes in chancery if 
dead, but not a writing without ſeal unleſs by conſent of par- 
ties: But though the jury take with them patents, deeds, c. 
without leave of the court, or writings without ſeal, books, 
&c, without conſent of court or party, it ſhall not avoid the 
verdict, though they be taken by the delivery of the party for 
whom the verdict was given. So though one of the jury ſhew 
a writing, which was not given in evidence to his compa- 
nions. But if they examine witneſſes by themſelves, though 
the ſame evidence which was given in court, it would avoid 
the verdict; but they may come back into court to hear the 
evidence of a thing whereof they are in doubt. So if the party 
for whom the verdict is given, or any for him, deliver a letter 
or other writing not given in evidence, it will avoid the ver- 
dict. And note; ſuch cauſe mult be returned upon the pea, 
or made parcel of the record, otherwiſe it will not ſtay judg- 
ment, or be error. 

It is fineable for the jury to eat at their own charge after 
they are departed frem the bar: But it will not avoid the 
verdict, as it will if they eat at the charge of him for whom 
the verdict was given, before they are agreed on their verdict. 
(But note, this ought to be certified by the judge on the pes.) 
But they may eat at his charge after a privy verdict. 
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; CHAPTER: 1, 
Of Pleas puis darraign Continuance. 


A 8 matter may happen during the continuance of a ſuit, 
which may give the defendant a plea in his defence 
which he had not to make at the commencement of the action, 
it is to be ſeen what pleas puis darraign continuance are good, 
and what ſhall be done upon them; I will confine myſelf 


| however to ſuch as may be tendered at ny privs, and they may 


be either in abatement or in bar. 

If after iſſue joined in ejectment the plaintiff enter into part 
of the premiſſes, the defendant may plead. it in abatement, 

If after the laſt continuance the plaintiff give the defendant 
a releafe, he may plead it in bar, 

If the plaintiff be outlawed. in a civil ſuit, or excommuni- 


cated ſince the laſt continuance, it may be pleaded in bar: 


ſo if feme plaintiff have taken baron. So in debt by one as 
adminiſtrator, the defendant may plead that the plaintiff's let- 
ters of adminiſtration are revoked puis darraign. continuance, 

It ſeems dangerous to plead any matter puts darraign cn- 
tinuance, unleſs you be well adviſed, becauſe if that matter be 
determined againſt you, it is a confeſſion of the matter in iſſue, 
and no niſ privs ſhall be granted. And the plea put in can- 
not be amended after the aſſizes are over: but it may during 
the aſſizes be amended before the judge of ni prius. 

It is in the breaſt of the judge whether he will accept of 
ſuch plea or not, i. e. whether he will or will not proceed in 
the trial, therefore the party ought to make it appear to the 
judge that it is a true plea; yet the plaintiff is not to reply 
to this plea at the aſſizes, for the judge has no power to accept 
of ſuch replication, nor to try it, but only to return the plea 
as parcel of the record of i, prius; and if the plaintiff de- 
mur, it cannot be argued there, 

It is not good pleading to ſay, gud poſt ultimam continut- 
tionem ſuch a thing happened ; but he muſt alledge preciſely 
the very day, time, and place, for the yenue muſt be laid in 


this as in all other pleas. 
Theſe 
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Theſe pleas are twofold, in abatement, and in bar, if any 
thing happens pending the writ to abate it, this may be plead- 
ed puis darraign continuance, though there be a plea in bar; 
for this only waives all pleas in abatement that were in being 
at the time of the plea in bar pleaded, but not matter ſubſe- 
quent: and though pleaded in abatement, yet aſter plea in bar 
pleaded, it is peremptory as well on demurrer as on trial, be- 
cauſe after a plea in bar pleaded, which is an anſwer in chief, 
the defendant can never have judgment to anſwer over. 

When it is pleaded in abatement, it muſt conclude gud 
breve caſſetur, when in bar quad actionem ulterius manutenere non 
debet, and not that the former inqueſt ſhould not be taken; be- 
cauſe it is a ſubſtantive bar in itſelf, and comes in the place of 
the former, and therefore muſt be pleaded to the action. 

Note; A plea pit darraign continuance may be pleaded after 
the jury are gone from the bar, but not after they have given 
their verdict, 

Note ; Likewiſe there are ſome pleas which may be pleaded 
at Ni Prius that cannot properly be termed pleas puis dar- 
raign continuance, becauſe the matter pleaded need not be ex- 
preſsly mentioned to have happened after the laſt continuance, 

As in treſpaſs after iſſue joined the defendant may plead 
that the plaintiff was outlawed of felony without ſaying after 
the laſt continuance, So he may in like manner plead that 
the plaintiff was covert the day of the writ purchaſed, though 
he cannot plead that the plaintiff took baron pending the writ, 
without pleading it after the laſt continuance, —The diverſity 
ſeems to be between ſuch things as diſprove the writ in fact, 


and ſuch as diſprove it in law. 

The laſt continuance where ſuch plea is pleaded at the aſ- 
ſizes, is the day of the return of the venire facias, from whence 
the plea is continued by the award of the d:;fringas or habeas 


cerpus till the next term ii prius, &c. 

If the matter of the plea ariſe by deed it ought to be pleaded 
with a profert. 

The form of the plea, if at the aſſizes, is as follows : - and 
* now at this day, that is to ſay, &c. comes the ſaid C. D. 
* by R. H. his counſel, and ſays, that the faid A. B. ought 


not further to maintain this action againſt him the ſaid 
“C. D. 
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« C. D. becauſe he ſays that after the day of lf 
% paſt, from which day until the day of in Mic, 
term next (unleſs the juſtices of our lord the king, aſſigned 
« to hold the aſſizes of our lord the king in and for the 
&« county of C. ſhould firit come on the day of 

« at B. in the ſaid county of C.) the action aforeſaid is con- 
„ tinued, to wit, on, &c. at, &c. the ſaid A. B. by his deed 
« dated, &c, did releaſe” And ſo ſhew the particular 
matter, and conclude, * And this he is ready to verify, 
„ wherefore he prays judgment if the ſaid A. B. ought fur. 
te ther to maintain this action againſt him,” &c. 

In treſpaſs againſt ſour, after ſeveral continuances three of 
them plead the death of the fourth after the laſt continuance, 
et petunt judicium de brevi et quod breve illud caſſetur. And on 
demurrer the concluſion of the plea was holden to be bad; 
for it ſhould have been, petunt judicium ſi curia ulterius pre- 
cedere vult, becauſe in fact the writ was abated before by the 
death of the party. Had it been a matter which only made 
the writ abateable, ſuch concluſion ſeems right. 

Note; It ſeems agreed that the defendant can have but one 
plea after the laſt continuance. 

Where a plea is certified on the back of the p:/ea, and the 
plaintiff demurs, if the defendant on the expiration of a rule 
given for him to join in demurrrer, reſuſes to do fo, the 
plaintiff may ſign judgment. 
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CHAPTER M6 


Of Abatement by the Death of Parties, 


HIS was a curious learning as it ſtood at common law 

in ſuch caſes where there were more plaintiffs and de- 
fendants than one; for the rule laid down by Lord Chief 
Baron Gilbert in his hiſtory of C. B. 195. though founded in 
reaſon, does not ſeem to be warranted intirely by the caſes ; 
the rule laid down by him is, that wherever the death of any 
party happens pending the writ, and yet the plea is in the ſame 
condition as if ſuch party were living, there ſuch death makes 
no alteration. However, now by 8 & 9g W.3. c. 11: if 
there be two or more plaintiffs or defendants, and one or more 
of them ſhould die, if the cauſe of action ſurvive, the action 
ſhall not be thereby abated, but ſuch death being ſuggeſted on 
the record, ſhall proceed, Wc, 

By the ſame act, if any plaintiff happen to die after an inter- 
locutory judgment, the action ſhall not abate, if it might ori- 
ginally be maintained by the executors of ſuch plaintiff, and if 
the defendant die after ſuch interlocutory judgment, the action 
ſhall not abate, if it might originally be maintained againſt the 
executors of ſuch defendant ; and the plaintiff or his executors 
may have a ſci. fa. againſt the defendant or his executors, to 
ſhew cauſe why damages ſhould not be aſſeſſed, We, 

By the 17 Car. 2. c. 8. it is enacted, That in all actions 
perſonal, real or mixed, the death of either party between the 
verdict and judgment ſhall not be alledged for error, fo as fuch 
judgment be entered within two terms after ſuch verdict. 

The death of either party before the aſſizes is not remedied 
by this ſtatute, but if the party die after the aſſizes begin, 
though the trial be after his death that is within the remedy 
of the ſtarute, for the aſſizes is but one day in law. Yet the 
Court ſaid it was in their diſcretion, whether they would arreſt 
the judgment; but in Lord Raymond 1415. it was holden not 


aſſignable for error, it appearing by the record that the defen- 


dant appeared per attornatum ſuum. 
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. 
Of Demurrer to Evidence. 


F the plaintiff or defendant give in evidence matter of te- 
cord, or writings, or parol evidence on which a doubt in 
law ariſes, the other ſide may demur to the evidence; other: 
wiſe if there be a doubt whether the fact be well proved, fot 
the jury may find it on their own knowledge. He that de- 
murs to evidence admits it to be true, and if the matter of fact 


be uncertainly alledged, or it be doubtſul whether it be true 


or not, becauſe offered to be proved only by preſumptions and 
probabilities, and the other party will demur thereupon, ſo 
that the truth of the fact as well as the validity of evidence 
be referred to the court, he that alledges this matter cannot 
join in demurrer, but ought to pray judgment of the court 
that his adverſary may not be admitted to his demurrer, un- 
leſs he will confeſs the matter of fact to be true; and it he do 
not ſo do, but join in demurrer, he has likewife miſbehaved, 
and the court cannot proceed to judgment, but a wenire dt 
nous ſhall go. Where there is a demurrer to evidence, the 
judge orders the aſſociate ts take a note of the teſtimony, and 
that is ſigned by the counſel. on both ſides, and the demurtet 
is affixed to the pea. If one demur properly, the other 
ought to join, except it be in an information at the ſuit of the 
King; a fortiori the king himſelf necd not, as in a quare impedit, 
but the judge muſt direct the jury to ſind the matter ſpecially, 
In aſſumpſit to prove a conſideration, an arreſt was to be proved 
by the plaintiff, and for that he did not produce the writ, the 
defendant demurred ; and it was agreed by the court that the 
writ ought to have been produced, but by the demurrer it is con- 
feſſed; the arreſt being matter of fact, though to be proved by 
matter of record; and the jury might of their own knowledge 
know there was a writ ; and by the demurrer all matters of fad 
are confeſſed that the jury could know of their own conuſance. 

On a demurrer to evidence, the only queſtion for the conſide- 
ration of the court is whether the evidence given be ſuch 3 
ought to be left to the jury in ſupport of the iflue joined ; and no 
objection can be made to the declaration or other pleadings in 
that ſtage of the cauſe. The judgment on ſuch a demurrer is, that 


the evidence is, or is not ſufficient to maintain the iflue joined, 
On 
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On a demurrer to evidence the moſt uſual courſe is to dif- 
charge the jury without more inquiry, (though they may find 
damages conditionally) and for a writ of inquiry to be exe- 
cuted after. But if the matter be clear, the court need not ad- 
mit 2 demurrer. If the judge admit that for evidence, which 
's not, the . party cannot demur for that cauſe, but muſt 
tender a bill of exceptions. 

The following form of a demurrer to evidence and joinder 
thereto,, may perhaps be found uſeful at an aſſizes. 

„ Afterwards on the day, and at the place within con- 
© tained, before Sir Richard Adams knight, one of the barons 
« of our lord the king, of his court of exchequer at Weſtminſter, 
« Sir Richard Aſton knight, one of the juſtices of our ſaid 
« lord the king, aſſigned to hold pleas in the court of our ſaid 
© lord the king, before the king himſelf, and others their fel- 
« lows, juſtices of our ſaid lord the king, aſſigned to take the 
« aſſizes in and for the city of in the county of the 
© {ame city, according to the form of the ſtatute, Sc. come 
cas well the within-named Charles Withers, eſq; as the with- 
« in-named George Wing jicld, eſq; by their attornies within- 
named. And the jurors of the jury, whereof mention is 
«within made; that is to ſay R. L. Cc. being called like- 
* wiſe come, and being choſen, tried and ſworn to ſay the 
«truth of the premiſſes within contained; as co the firſt iſſue 
te between the parties within joined, ſay that the ſaid George 
« Wingfeld is guilty of the treſpaſs within complained of, in 
te manner and form as the ſaid Charles Withers hath above 
© complained ; and they aſſeſs the damages of the ſaĩd Charles 
% Withers, by reaſon thercof to fix pence. And as to the iſſue 
© laſtly within joined between the faid parties, the ſaid George 
« Mingfield ſhews in evidence to the jury aforeſaid, to prove 
© and maintain the iſſue laſtly within joined on his part by one 
« witneſs, that” (fo ſtate the evidence) And the ſaid Charles 
« Withers ſays, that the aforeſaid matter to the jurors aforeſaid, 
*in form aforeſaid ſhewn in evidence by the ſaid George HF ing- 
« field, is not ſufficient in law to maintain the ſaid iſſue laſtly 
« within joined, on the part of the ſaid Gorge Ming field, and 
that he the ſaid Charles Wilbers, to the matter aforeſaid, in 
© form. aforeſaid ſhewn in evidence, hath no neceſſity, nor is 
* he obliged by the laws of the land to anſwer; and this he is 
ready to verify: Wherefore for want of ſufficient matter in 


© that behalf ſhewn in evidence to the jury aforeſaid, the ſaid 
d 4 « Charles 
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« Charles Withers prays judgment, and that the jury aforeſaid 
may be diſcharged from giving any verdict upon the ſaid 
«iſſue; and that his damages by reaſon of the treſpaſs within 
* complained of, may be adjudged to him, &c.” © And the 
« ſaid George Wing field, for that he hath ſhewn in evidence 
«to the jury aforeſaid, ſufficient matter to maintain the iſſue 
cc laſtly within joined, on the part of the ſaid George Wing field, 
« and which he is ready verify; and for as much ag the 
« faid Charles Withers doth not deny, nor in any manner an- 
« ſwer the ſaid matter, prays judgment; and that the Haid 
« Charles Withers may be barred from having his aforeſaid 
cc action againſt him, and that the jury aforeſaid may be diſ- 
charged from giving their verdict upon the iſſue laſtly join- 
«ed, &. Wherefore let the jury aforeſaid be diſcharged by 
« the Court here, by the aſſent of the parties, from giving 
« any verdict thereupon,” 


. 


Of Bills of Exceptions. 


Y Veſiminſter 2. (13 E. 1.) it is enacted, That if one 

impleaded before any of the juſtices, alledge an excep- 
tion, praying that the juſtices will allow it, and if they will 
not, if he write the exception and require the juſtices to put 
their ſeals to it, the juſtices ſhall ſo do, and if one will not, 
another ſhall. And if the king, on eomplaint made of the 
Juſtices, cauſe the record to come before him, and the ex- 
ception be not in the roll, on ſhewing it written with the ſeal 
of the juſtice, he ſhall be commanded at a day to confeſs or 
deny his ſeal, and if he cannot deny his ſeal, they ſhall pro- 
ceed to judge and allow, or diſallow the exception. 


The bill of exceptions muſt be tendered at the trial. The 
nature and reaſoning of the thing requires the exception ſhould 


be reduced intq writing when taken and difallowed, like a ſpe- 
cial 
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ul verdict or a demurrer to evidence, not that they need to be 
drawn up in form, but the ſubſtance muſt be reduced into 
writing while the thing is tranſacting. If a judge allow the 

12tter to be evidence, but not concluſive, and fo refer it to 
the jury, no bill of exception will lie; as if a man produce 
the probate of a will to prove the deviſe of a term for years, 
and the judge leave it to the jury, but he may have an attaint 
againſt the jury if they ſind againſt the will. 

A bill of exception ought to be upon ſome point of law, 
cither in admitting or denying of evidence, or a challenge, 
or ſome matter of law ariſing upon fact not denied, in which 
either party is over-ruled by the court: If ſuch bill be tendered 
and the exceptions in it are truly ſtated, then the judges ought 
to ſet their ſeal in teſtimony that ſuch exceptions were taken 
at the trial; but if the bill contain matters falſe, or untruly 
ſtated, or matters wherein they were not over-ruled, they are 
not obliged to affix the ſeal. A bill of exceptions is not to draw 
the whole matter into examination again, it is only for a fingle 
point, and the truth of it can never be doubted after the bill is 
ſealed, for the adverſe party is concluded from averring the 
contrary, or ſupplying an omiſſion in it. ; 

If the judges refuſe to ſign the bill, the party grieved by 
the denial may have a writ upon the ſtatute, commanding the 
ſame to be done juxta formam flatuti ; it recites the form of 
an exception taken and over- xuled, and it follows vebis præ- 
cipimus quad f6 ita eft, tunc figilla veſtra opponatis ;, and if it be 
returned gued non ita eff. an action will lie for a falſe return, 
and thereupon the ſurmiſe will be tried, and if found to be ſo, 
damages will be given, and upon ſuch a recovery a peremptory 
writ commanding the ſame. 

In Sir H. YVane's caſe, (who was indicted for high treaſon) 
the court refuſed to ſign a bill of exceptions, becauſe they ſaid 
criminal caſes were not within the ſtatute, but only actions 
between party and party. But in 1 Leon. 5. it was allowed in 
an indictment for a treſpaſs, and in 1 Vent. 366. in an in- 
formation in nature of a quo warranto. 

A bill of exceptions is only to be made uſe of upon a writ of 
error, and therefore where a writ of error will not he, 
there can be no bill of exceptions. 

Though ex rigore juris the party ſhall not have advantage of 
lis bill of exceptions, but on a writ of error; yet where the 
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action has been brought in the court of K. B. that court, ta 
prevent delay and expence, has ſometimes examined the mat- 
ter before judgment. 


If the bill of exceptions be not tacked to the record, it ſeems 
neceſſary to ſet out the whole record in it in the following 


manner. 


« Be it remembered, that in the term of the Holy Trinity, 
« in the third year of the reign of our ſovereign lord George the 
« 3d. now king of Great Britain, and ſo forth, came William 
« Hickell by James Philips his attorney, into the court of 
our ſaid lord the king of the bench at Weſtminſter, and 
« ;impleaded John Money, James Watſon, and Robert Black- 
& more, in a certain plea of treſpaſs, on which the ſaid 
William declared againſt them, that” {ſet out the declara- 
ration and other pleadings,) And thereupon the iſſue was 
&« joined between the ſaid William and the ſaid Fohn Money, 
« James Watſon, and Robert Blackmore ; and afterwards, te 
&« wit, at the ſittings of Nif Prius held at the Guildhall of 
t the city of London aforeſaid, in and for the ſaid city, 
cc before the right honourable Sir Charles Pratt, knight, chief 
ce juſtice of our ſaid lord the king of the bench at Wefminſler, 
« Thomas Ll:yd, eſq; being aſſociated to the ſaid Chief Juſ- 
ec tice according to the form of the "ſtatute in ſuch caſe 
& made and provided; on Wedneſday the fixth day of July, in 


« the third year of the reign of our ſaid lord the preſent king, 


« the aforeſaid iſſue ſo joined between the ſaid parties as afore- 
« ſaid, came to be tried by a jury of the city of Londen 
« aforeſaid, for that purpoſe duly impanelled, that is to ſay, 
H. B. and C. D. &c. good and lawful men of the ſaid city 
cc of London; at which day came there as well the ſaid William 
« Hickel!, as alſo the ſaid John Money, James Watſon, and 
« Robert Blackmere, by their reſpective attornies aforeſaid, 
« And the jurors of the jury aforeſaid impanelled to try 
te the ſaid iſſue being called alſo came, and were then and 
cc there in due manner choſen and ſworn to try the ſame iſſue ; 
ic and upon the trial of that iſſue the counſel learned in the law 
« for the ſaid Milliam Hickell, to maintain and prove the ſaid 
ce iſſue, on his part gave in evidence, that” (So ſet out the 
evidence on the part of the plaintiff, and then ſet out the 
evidence on the part of the defendants, and tl:en proceed as 

3 follows“ 
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follows) © Whereupon the ſaid counſel for the ſaid defen- 
ce dants, did then and there inſiſt before the chief juſtice afore- 
tc ſaid, on the behalf of the defendants above-named, that the 
« ſaid ſeveral matters ſo produced and given in evidence on 
« the part of the ſaid defendants as aforeſaid, were ſufficient, 
« and ought to be admitted and allowed as deciſive evidence, 
« to entitle the ſaid defendants to the benefit of the ſtatute 
« made in the 24th year of the reign of his late majeſty king 
« George the Second, intitled, an act for rendering juſtices of 
te the peace more ſafe in the executions of their office, and 
* for indemnifying conſtables and others, acting in obedi- 
« ence to their warrants; and that therefore the ſaid William 
« Hickell ought to be barred of his aforeſaid action, and the 
« ſaid defendants acquitted thereof, and thereupon the ſaid 
« defendants, by their counſel aforeſaid, did then and there 
« pray of the ſaid juſtice to admit and allow the ſaid matters and 
« proof ſo produced and given in evidence for the ſaid defen- 
« dants aforeſaid, to be concluſive evidence to intitle the ſaid de- 
« fendants to the benefit of the ſtatute aforeſaid, and to bar the 
« ſaid William of his action aforeſaid, But to this, the counſel 
« learned in the law, on behalf of the ſaid William Hickell, did 
« then and there inſiſt before the chief juſtice aforeſaid, that 
« the matters and evidence aforeſaid ſo produced and proved on 
« the part of the ſaid defendants as aforeſaid, were not ſuſſicient 
nor ought to be admitted or 2llowed to entitle the ſaid defen- 
« dants to the benefit of the ſtatute aforeſaid ; or to bar the ſaid 
4% William Hickell of his aforeſaid action, and that neither the ſaid 
« defendants, or any of them, nor the ſaid earl of Hallifax, were 
« or was within the words or meaning of the ſtatute made in 
« the ſeventh year of the reign of his late majeſty king James 
« the Firſt, intitled, an act for eaſe in pleading againſt trouble- 
« ſome and contentious ſuits, proſecuted againſt juſtices of 
« peace, mayors, conſtables, and certain other his majeſty's 
&« officers, for the lawful execution of their office, nor of the 
te ſtatute made in the 21ſt year of the reign of the ſame late 
« king, intitled, an act to enlarge and make perpetual the 
© act made for eaſe in pleading againſt troubleſome and conten- 
e tious ſuits proſecuted againſt juſtices of the peace, mayors, 
te conſtables, and certain other his majeſty's officers, for the 
ce lawful execution of their office, made in the ſeventh year of 
© his majeſty's moſt happy reign 3 nor of the ſaid ſtatute 
© made in the 24th year of the reign of his late majeſty king 
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ce George the Second; nor in any way entitled to the benefit 
« of any of theſe ſtatutes: And the counſel for the ſaid 
&« William Hickell further inſiſted, that the ſeizure and im- 
« priſonment of the ſaid Miliam Hickell were not made or 
« done in obedience to the ſaid warrant, nor have the ſaid 
& defendants, or any of them in that behalf, any authority 
ce thereby. And the ſaid Chief Juſtice did then and there 
&« declare and deliver his opinion to the jury aforeſaid ; That 
ce the ſaid ſeveral matters ſo produced and proved on the 


cc part of the defendants were not upon the whole cafe ſuſſici- 


dc ent to bar the ſaid William Hickel! of his aforeſaid action 
ce againſt them, and with that direction left the ſame to the 
& ſaid jury; and the jury aforeſaid then and there gave their 
cc yerdict for the ſaid William Hickell, and 300 J. damages; 
cc whereupon the ſaid counſel for the ſaid defendants did then 
cc and there, on the behalf of the ſaid defendants, except 
cc to the aforeſaid opinion of the ſaid Chief Juſtice, and 
c inſiſted on the ſaid ſeveral matters and proofs as an abſo- 
& Jute bar to the aforeſaid action, by virtue of the laſt men- 
ec tioned ſtatute : And in as much as the ſaid ſeveral matters 
« fo produced and given in evidence, on the part of the ſaid 
& defendants, and by their counſel aforeſaid objected and 
« inſiſted on as a bar to the action aforeſaid, do not appear 
ce by the record of the verdict aforeſaid, the faid counſel for 
ce the aforeſaid defendants did then and there propoſe their 
« aforeſaid exception to the opinion of the ſaid Chief Juſtice, 
« and requeſted the ſaid Chief Juſtice to put his ſeal to this 
& bill of exception, containing the ſaid ſeveral matters fo 
produced and given in evidence on the part of the faid de- 
cc fendants as aforeſaid, according to the form of the ſtatute 
ce in ſuch caſe made and provided; and thereupon the afore- 
« ſaid Chief Juſtice, at the requeſt of the ſaid counſel for the 
& above named defendants, did put his ſeal to this bill of ex- 
tc ception, purſuant to the aforeſaid ſtatute in ſuch caſe made 
&« and provided, on the ſixth day of July aforeſaid, in the third 
« year of the reign of his ſaid preſent majeſty.” 

The above precedent is taken from a bill of exceptions, 
which was made uſe of within theſe few years paſt : but it does 
not ſcem neceſſary to ſtate the whole record in the bill, provided 
the bill be tacked to the record; which the ſtatute plainly 
ſhews may be done, by ſaying, if the exceptions be net in the roll: 
And there are precedents to warrant this mode of proceedings 

The 
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The bill of exceptions would then begin as follows, 
« Which ſaid iſſue in form aforeſaid joined between the par- 
« ties aforeſaid, afterwards, to wit, at the fittings, Q.“ 
(and then purſue the former precedent.) 


CHAP 15 6 Th 


Of Defe&ts amendable after Verdict or aided by it. 


HE rule is to allow amendments wherever the judge has 

an authority to try the cauſe, As if the N Prius 
roll difter from the plea roll in a matter which does not alter 
the iſſue, for it is only a tranſcript of it to carry the iſſue of 
it into the county. But in ejectment, if the venire be de pla- 
cits tranſereſſionis, omitting et ejefionis firme, it is ill, becauſe 
not in the ſame action; but if the di/tringas or hab. corp. is 
right, the venire will be null, and the want of it is aided, 
So in ci. fa. againſt an executor to have execution of a judg- 
ment for damages in trover, it was moved in arreſt of judg- 
ment, that the venire was in placito debiti, and a new venire 
was awarded. The verdict itſelf may be amended by the 
memory of the judge who tried the cauſe. And on the autho- 
rity of that caſe in C. Car. the peſſea was amended by the 
judge's notes; where the aſſociate had miſtaken and entered 
1d. damage in covenant, taking it for debt inſtead of enter- 
mg damages 274/. So a ſpecial verdict may be amended by 
the minutes taken by the clerk of aſſize, but nothing can 
be added to the minutes tho! ever ſo ſtrongly proved, for that 
would be to ſubject the jury to an attaint for what was 
not found by them. 

If an iſſue be tendered by the plaintiff, and the defendant 
join the fimiliter by the plaintiff's name, or vice verſa, this 
ſhall be amended, there being a negative and an aſſirmative 
between the parties, 

It is an eſtabliſhed doctrine, that a verdict will aid a title de- 
fectirely ſet out, but not a defeCtive title. As in treſpaſs for 
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N taking dung without ſaying imm ſuum or ipſſus qucrentit, foe 
that is a plain defect of title; but it will cnic all the omil. 
ſions of the parties in the allegations, wiich mult be pre. 
ſumed to have been given in evidence to the jury: as in 
a quare impedit, if a preſentation be not alledged, yet if the 
iſſue were ſuch as to make it neceſſary for the plaintiff to 
prove one, the want of the allegation will be cured by the 
Cr. J. 54. verdict. 

So ſurpluſage doth not vitiate after a verdict, but if it be 
repugnant to what is before alledged, it is void. As in tro- 
ver, if the plaintiff declare that on the 4th of March he was 
poſſeiſed of goods, and that after, viz. 1ſt of March they 
came to the defendant's hands. 


2 ͤů > — * — — 
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6 
Cr, J. 377 If the giſt of the defendant's bar be bad, it will not be 
cured by a verdict found for him, but the plaintiff ſhall have 
judgment if the verdict paſs for him, either for the badneſs 
or the 1aiſeneſs of the bar; as if in debt on a ſingle bill the ] 
defendant piead payment without any acquittal, and it is | 

found for him, yet he ſhall not have judgment becauſe the 
giſt oC the plea is bad, ſince the obligation i, in force till | 
diflolved, e /igamine quo ligatum g; but if it had been found 0 
for the plaintiff, he ould have had judgment. 0 
Note; in fact ſuch plea would at this day be good by c 
4 Anne, c. 16. . 12. but the cafe equally ſerves tor illuſt ration. 0 

euch. 371. A verdict cannot help an immaterial iſſue, but will an 
* 56. improper or an informal one; as if not guilty be pleaded in 0 
debt, tho' this be an improper iſſue, yet if found for the f 
1 Vent. 70. plaintiff, he thall have judgment. So in aſſault and battery J 
the defendant juſtified quod moderate caftigavit, the plaintiff i 
replied quad non moderate caſiigavit, and after a verdict for him 0 
had judgment, though the traverſe was informal, for it ought I 
Yolv. 34. to have been de injuria ſa propria, So in replevin, where t 
the defendant avowed for rent, for that A. being ſeiſed t 
in fee married B. and had iſſue D. and that B. and D. ji 
after the death of A. granted the rent, the plaintiff traverſed r 

the ſeiſin of A. the defendant had a verdict, and it was holden 

good, though the iſſue was not ſo apt as it might have been, A 
for the ſeiſiu of the grantor was what ought properly to have v 


have been traverſed. 
But for the better underſtanding what defeQs are amendable 
after verdict, or are aided by it, it will be neceflary to take a 
. curſory 
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curſory view of the ſeveral ſtatutes of amendments and jeo- 
fails, and to note ſome of the determinations thereupon. 

By 14 E. 3. c. 6. No proceſs ſhall be annulled or diſcon- 
tinued by the miſpriſion of the clerk in writing one ſyllable 
or letter too much or too little, but it ſhall be amended. 

The judges conſtrucd this ſtatute fo favourably as to extend 
it to a word; but not being agreed whether they could make 
theſe amendments as well after judgment as before occaſioned 
the making the 9 H. 5. c. 4. and 4 H. 6. c. 3. by which ſuch 
power is given to them as long as the record or proceſs is 
before them. 

By 8 H. 6. c. 12. No judgment or record ſhall be reverſed 
or annulled for error in any record, proceſs or warrant of 
atrorney, original writ or judicial panel, or return, by razure, 
interlining, or by addition, ſubſtraction or diminution of 
words, letters, titles, c. but the judges in affirmance of 
judgment may amend all that which to them ſeems to be the 
miſprifion of the clerk. 

By 8 H. 6. c. 15. The judges in any records or proceſs 
before them by error or otherwiſe, or in returns of ſheriffs, 
coroners, Sc. may amend the miſpriſion of the clerk of the 
court, or of the ſheriffs, coroners, their clerks, or other 
officer whatſoever, in writing a ſyllable or letter too much 
or too little. 

32 H. g. c. 30. enacts, that if (1) any iſſue be tried (2) by 
oath of 12 men, for the (3) party, plaintiff or demandant, or 
for the party tenant, or defendant, in any courts of record, 
judgment ſhall be given, any (4) miſpleading, lack of colour, 
inſufficient pleading, or jeofail, any miſcontinuance or (5) diſ- 
continuance or (6) miſconceiving of proceſs, misjoining of the 
iſſue, lack of warrant of attorney of the party againſt whom 
the iſſue ſhall be tried, or other negligence of the parties, 
their counſellors or attornies notwithſtanding, and the 
judgment thall ſtand according to the (7) verdict without 
reverſal. 

I, If in replevin the plaintiff is nonſuited after evidence, 
and the jury aſſeſs damages for the avowant, this is no trial 
within the act, for it is only in nature of an inqueſt of office. 

2. An iſſue upon ul tiel record is not within the act. 

3. do an iſſue between the demandant and vouchee is not 
within the act. 


4. If 
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4. If as to part the defendant join iſſue, but ſay nothing to 
the reſt, and this iſſue be found for the plaintiff, he ſhall hare 
judgment; but if pleaded to the whole, it is a bad plea, and 
not helped by the ſtatute. 

5. This ſtatute extends to diſcontinuances on the part of 
the plaintiff as well as thoſe on the part of the defendant; and 
to thoſe after as well as before verdict, 


6. Miſconceiving of proceſs within this act is, as if a 4. 
firingas be awarded where it ſhould be a þa. cor. But it is other- 
wiſe if a venire (or other proceſs) be awarded to a wrong officer, 

7. If the judgment be not given upon the verdict, it is not 
within the act; as in debt againſt an heir wha pleads riens per 
diſcent, except 20 acres in D. upon which iſſue is joined, and 
verdict for the defendant, If the plaintiff take judgment upon 
the confeſſion, it may be reverſed by reaſon of a diſcontinu- 
ance, 

18 Eliz. c. 14. enacts, that after verdict judgment there- 
upon ſhall not be reverſed for want of form touching falſe 
Latin, or variance from the regiſter or other faults in form or 
for want of any (1) writ, original or judicial, or by reafon of 


any (2) imperfect or inſufficient return of any ſheriff or other 


officer, or for want of any warrant of attorney, or for any 
fault in proceſs upon or after any aid, prayer and voucher. 
1. An ill writ in ſubſtance, or a good writ which warrants 
not the declaration, is not aided by the ſtatute : But the want 
of a bill on the file, which is in nature of an original, is aided 


. by the equity of the act. 


2. But if there be no return, or the writ be album breve, 
this is not helped by this act, however, it ſeems remedied by 
the following ſtatute. 

21 Fac. 1. c. 13. enacts, That after verdict, judgment there- 
upon ſhall not be ſtayed or reverſed for any variance in form 
only between the original or bill, and the declaration, plaint 
or demand, or for lack of the averment of any life, ſo it be 
proved they are living; or becauſe the wenire ha. cor. or di- 

firingas was awarded to a wrong officer upon any inſufhcient 
ſuggeſtion, or for miſnaming any of the jury in ſurname or 
addition in any of the writs or returns thereof, ſo as they be 
proved to be the ſame as were meant to be returned ; or for 
that there is no return upon any of the writs, ſo as a panel 


be 


th 


in, 
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be returned and annexed thereto; or for that the ſheriff or 
other othcers* names be not ſet to the return of ſuch writ, ſo 
as it appears by proof that the writ was returned by him; or 
for that the plaintiff in ejectment or other perſonal action 
being under age appeared by attorney: if a verdict paſs for 
him. 

There were but 24 returned upon the panel annexed to the 
venire facias, but there were 48 upon the ha. cor. upon which 
the defendant made no defence; and upon motion the verdict 
was (et aſide without coſts, the court ſaying that the 21 Fac. 1. 
meaas only the formal words upon the writ, for there mutt be 
a panel annexed to the return. 

16 & 17 Car. 2. c. 8. (which was called by juſtice Tww/- 
din, the omnipotent act) enacts, That after verdict, judgment 
thereupon ſhall not be ſtayed or reverſed for want of form, 
or pledges returned upon the original, or for want of pledges 
upon any bill or declaration, or for want of a profert of any 
deed, or of letters teſtamentary or of adminiſtration, or for 
the omiſſion of vi et armis or contra pacem, or for or by reaſon 
of the miſtaking of the Chriſtian or ſurname of either party, 


ſums, day, month, or year, in any bill, declaration and plead- 


ing, being right in any writ, plaint, roll or record preceding, 
or in the ſame, to which the plaintiff might have demurred, 
and ſhewed the ſame for cauſe, or for want of hc paratus e/t 
verificare, or hoc paratus eft verificare per recordum, or for that 
there is no right venue, ſo as a trial was by a jury of the pro- 
per county where the action is laid, or for want of a Meri- 
cordia or capiatur, or becauſe one is entered for the other; and 
that all ſuch omiſſions, variances, and defects, and other mat- 
ters of like nature, not being againſt the right of the matter 
of the ſuit, or whereby the iſſue of the trial are altered, ſhall 
be amended, where ſuch judgments are or ſhall be removed 
by writ of error. 

In an action for words the plaintiff declared, that the defend- 
ant ſaid apud London, that he had ſtolen plate at Oxford; the 
defendant juſtified that he did ſteal plate at Oxford, per quod he 
ſpoke the words at London ; the plaintiff replied de injuria ſua 
propria z and upon iſſue tried in Londen, obtained a verdict z 
and though it was allowed, that the only point in iſſue was, 
whether the felony were committed, which was triable at Ox- 
ford, yet it was holden to be aided by this act, and the plain- 


tiff had judgment. 
Note; 
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Note; An actual amendment is never made upon this act, 
but the benefit of the act is attained by the court's over-look. 
ing the exception. 

4& 5 Anne c. 16. enaQts, That no judgment, by confeſſion, 
&c. or upon any writ of enquiry of damages executed thereon, 
ſhall be ſtayed or reverſed for any imperfection, matter or 
thing whatſoever, which would have been cured by any of 
the ſtatutes of jeofail, in caſe of a verdict, ſo as there be an 
original writ or bill, and warrant of attorney duly filed accord. 
ing to the law, as is now uſed. 

Note; The foregoing ſtatutes are conſtrued not to extend 
to criminal proceedings, on account of the words“ plaintif 
ic and defendant” made uſe of in them. But by 9 A. c. 20, 
it is enacted, That all the ſtatutes of jeofail ſhall be extended 
to all writs of mandamus and informations in nature of a 905 
evarranto., 

5 G. 1. c. 13. Aſter the clauſe of amendment of writs of 
error, ſays that where any verdict hath been, or ſhall be given 
in any action, ſuit, bill, plaint or demand, &:c, The judgment 
thereupon ſhall not be ſtayed or reverſed for any defect or fault 
either in form or ſubſtance, in any bill, writ, original or ju- 
dicial, or for any variance in ſuch writs from the declaration 
er other proceedings, 


CHAD TIER Tk 


Of new Tyiak. 


E have ſeen in the firſt chapter of this book how the 

jury are to demean themſelves during the time of the 

trial, and in their conſultations after they are withdrawn from 

the bar. However, as it often happens, that the verdict which 

they give is not ſatisfactory, it is worth enquiring for what 
cauſes a verdict maybe ſet aſide, and a new trial granted. 

It is a general rule, that you ſhall not move for a new trial, 

after you have moved in arreſt of judgment, However, this 


rule 


Jur 


de 
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tale extends only to ſuch caſes where the party has knowledge 
of the fact at the time of moving in arreſt of judgment, there- 
fore a new trial was granted after ſuch a motion oa affidavits 
of two of the jury, that they drew lots for their verdict. 

An information was exhibited againſt three, and a verdict 
azainſt all three; and a new trial granted as to Fern, becauſe 
he had not ſufficient notice given him, and this ſpecial cauſe 
entered upon the record, and judgment was againſt the other 
two. Yet the authority of this caſe may well be doubted, for 
where there were ſeveral defendants, and the verdict as to 
ſome was againſt evidence, yet the court would not grant a 
new trial, for they ſaid the verdict muſt ſtand or fall in foto. 

So where one iſſue out of four was againft evidence, the 


court granted a new trial, not only as to that iſſue, (for that 
they ſaid cannot be) but for the whole. 


But then, the iſſue found againſt evidence muſt be a ma- 


terial one; for if out of three iſſues two were found againſt © 


evidence, yet if the material iſſue in the cauſe be agreeable to 
evidence, the court will not grant a new trial, 

As the granting of a new trial is abſolutely in the breaſt of 
the court, they will often govern their diſcretion by collateral 
matters; and therefore will not grant a new trial in hard 
actions, ſuch as caſe for negligently keeping his fire z nor 
where the equity of the cauſe is on the other ſide. 

In an action for a libel, the jury found a verdict for the 
defendant, which the judge reported to be againſt evidence, 
but ſaid he ſhould have been ſatisfied with half-a-crown da- 
mages; whereupon the court of K. B. refuſed to grant a new 
trial, ſaying it was no matter of contract, no ſpecial damages 
laid or proved, but only a vindictive action, and courts of 
juſtice are not to aſſiſt the paſſions of mankind, 

In an iſſue out of chancery, upon a motion for a new trial, 
becauſe the defendant had produced evidence by ſurprize, 
which the plaintiff if prepared could have anſwered ; one 
main reaſon for denying the motion was, that the plaintiff 
ſulfered a verdict to be given, when he might have been non- 
ſuited, which I mention as a caution in caſes of the like 
kind, 

New trials are often granted for the miſbehaviour of the 
Jury, as if they caſt lots for their verdict; or if any of them 
declare, that the plaintiff or defendant ſhall not have a verdict, 

let 
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let him produce what evidence he will. So if they eat at lit 
expence for whom they give the verdict, &c. 


gry and The court will not grant a new trial, becauſe the defendant 
ott, H. , * 
23 G. a. came unprepared, even though it be in a matter which it was 


impoſſible for him to foreſee, ex. gr. Where a witneſs was pro- 
duced to prove a fact committed at Canterbury, who could be 
proved at the time to be at another place, 


1 In actions founded upon torts, the jury are the ſole judges 
Tr. 29 G. 2. of the damages, and therefore in ſuch caſes the court will not 
grant a new trial on account of the damages being trifling or 
exceſſive, But in actions founded upon contract, and where 


debt would lie, (and before S/ade's caſe would have been 


brought) the court will enquire into the circumſtances of the , 
caſe, and relieve if they ſee reaſon, f 
Upon a motion for a new trial, the way is to grant a rule : 
to ſhew cauſe, and then the puiſne judge of the court ſpeaks | 
to the judge who tried the cauſe, (if it be not one of the ſame 
court) and obtains a report from him of the trial, and alſo a 
ſignification of what his ſentiments are upon it. If the judge © 
declare himſelf fatisfied with the verdict, it hath been uſual 
not to grant a new trial on account of its being a verdi& 
againſt evidence. On the other hand, if he declare himſelf 
diſſatisfied with the verdict, it is pretty much of courſe to 
Rex v. Phil. grant it. But in a caſe where the judge only reported evi- 
les, 23 0.2. gence, without declaring himſelf to be ſatisfied or diſſatisfied r 
with the verdict, the court of K. B. were under a difficulty 
how to behave; however they ſeemed inclined to hear it da 
ſpoken to; but through their interpoſition the parties agreed ag 
to abide by the determination of the point of law, wy 
A new trial may alſo be moved for on account of the miſdi- th; 
rection of the judge in a matter of law, or for his admitting ul 
or refuſing evidence contrary to law, the 
Salk. 646. So the want of due notice is a proper ground ſor a motion ma 
for a new trial; but the defendant is precluded, if he appear pat 
at the aſſizes and make defence, | 
4 8 Note; That. in giving notice of trial according te the diſ- ma 
23 titer, Mic,1733- tance of place, the miles muſt be by reputation and not ad- ſeq 
7 meaſurement. L im 
Though the uſual method is to grant a new trial upon pay- of 
þ ment of colts, where it is a verdict againſt evidence; yet under bef 


particulas 


”* & n 
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particular circumſtances it may be granted without coſts, as 
where an action was brought on two bills of exchange pay- 
able to A. B. or order, one of them being indorſed to the 
plaintiff, the other to J. S. without adding or order, and by 
him indorſed to the plaintiff, wherefore the jury found for 
the plaintiff, on the firſt bill, and for the defendant on the 
ſecond 3 apprehending that by the uſage of merchants, it was 
not aſſignable by FJ. S. without the words or order, On mo- 
tion a new trial was granted without coſts, becauſe the plain» 
tif (if the verdict were to ſtand) would be entitled to colts. 

A material witneſs for the defendant concealed himſelf in 
the plaintifF's houſe, to avoid being ſerved with a ſubpcena, 
by which mean the plaintiff obtained a verdict, but the court 
{et it aſide without coſts, it being unreaſonable for the plain- 
tif to carry the cauſe down to trial, when ſhe knew the de- 
ſendant could not make a defence. 


CHAPTER VIII. 


Of Coſts. 


HE ſtatute of Glouceſter, 6 Ed. 1. c. 1. is the firſt ſta- 

tute in relation to coſts; by which in an aſſize, &c, 
damages upon the inſufficiency of the diſſeiſor are given 
azain{t him that is found tenant, and damages are given in a 
writ of mort d'anceſtor, aiel, &c. reciting, that whereas before 
that time, damages were not taxed but to the value of the 
iſſues of the land, it is provided the demandant may recover 
the coſts of his writ againſt the tenant, together with his da- 
mages, and that this aCt ſhall hold place in all caſes where the 
party 1s to recover damages. 

Where a man before, or by this act did not recover da- 
mages, though ſimple, double, or treble, are given by a ſub- 
ſequent act, the plaintiff ſhall recover no coſts; as in quare 
impedit; decies tantum : So in an action upon 5 E. 6. «. 14. 
of ingroſſers: But in all caſes where damages were recovered 
before, or by this act, the plaintiff ſhall recover his colts alſo. 

This 
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This was the original of coſts de increments; but as there 
are ſeveral ſtatutes ſince made, I ſhall conſider them in order, 

Firſt, where the plaintiff ſhall have no more coſts than da- 
mages. | 

By 43 El. c. 6. If upon actions perſonal, not being for any 
title or intereſt of lands, nor concerning the freehold or inhe- 
ritance of any lands, nor for any battery, it ſhall be certified 
by the judge before whom it ſhall be tried, that the debt or 
damages to be recovered therein do not amount to 40 5, the 
plaintiff ſhall have no more coſts than damages. 

By 21 Fac. 1. c. 16. If the damages be under 40 -. in actions 
on ſlander, the plaintiff ſhall have no more coſts than damages. 

By 22 & 23 Car. 2. c. g. In all actions of treſpaſs, aſſault, 
and battery, and other perſonal actions, wherein the judge at 
the trial ſhall not certify that an aſſault and battery was ſuf- 
ficiently proved, or that the freehold or title of the land was 
chieſly in queſtion, if the jury find damages under 40 5. the 
plaintiff ſhall recover no more coſts than damages. 

Declaration was, that the defendant made an aſſault on the 
plaintiff, and then and there puſhed him down on the ground, 
the ſaid ground being covered with water, and thereby wetting 
and ſpoiling his coat, whereby he became ſick and weak, G&cz 
after verdict for the plaintiff ſor 205. there being no certifi- 
cate, the court on motion held the plaintiff not entitled to full 
coſts, for the wetting of the cloaths is not a diſtinct thing 
from the aſſault, but is laid as a conſequence of it; it is an 
injury ariſing from the original cauſe of action. 

Note; on writs of inquiry in caſes within this ſtatute, the 
plaintiff ſhall have full coſts, though he do not recover ſo 
much as 40 5. damages. 

From the wording this ſtatute of 22 23 Car. 2. it has 
been holden to extend to no other perſonal action than ſuch as 
relate to the freehold, or things fixed to the freehold, i. e. 
only to ſuch caſes where the frechold may by preſumption come 
in queſtion, Therefore in trover or treſpaſs de bonis aſportatis, 
of goods not fixed to the freehold, the plaintiff ſhall have his 
full coſts. So in treſpaſs quare clauſum fregit, and impounding 
his cattle, becauſe the impounding is a perſonal injury, but 


then the defendant muſt be found guilty of the impounding. 


But where an action of treſpaſs was brought for breaking and 
entering the plaintiff's cloſe, and cutting down, lopping, and 


ſpoiling trees there growing; and the plaintiff recovered 2 
rerdict, 
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rerdict, and two-pence damages; it was holden he was in- 
titled to no more cofts than damages. 

So in treſpaſs for breaking and entering a houſe, breaking 
down the window ſhutters, and breaking to pieces and ſpol- 
ing the bolt belonging to the window ſhutters ; the plaintiff 
obtained a verdict, and one ſhilling damages, and held he was 
intitled to no more coſts, 

So in treſpaſs for breaking and entering a dwelling houſe 
and making a great noife there, and confinuing there until 
the plaintiſt and another perſon were compelled to vive and 
did give their note for 61. the plaintiff is intitled to no more 
colts than damages. 

here the cauſe originally began in an inferior court, and 
was removed into XK. B. or C. B. the plaintiff ſhall have his 
full colts, though the damages upder 40 s. and no certiſi- 
Cate. 

There needs no certificate where it appears by the plead- 
ing that the intereſt of the land is in queſtion, as where a view 
is granted. Ceocherill . Allanſon, K. B. Tr. 22 G. 3. ad- 
judged that where deſendant juſtified for a right of way, and 
the plaintiff replicd e»/+ v mn, and the defendant pleaded not 
guilty, the plaintiiF ſhould have no more coſts than damages 
unleſs the judge certified; for the title does not neceſſarily 


come in queſtion. It may or it may not; and if it docs, tlie 


judge ought to certify.—80 in aſſault and battery, if the de- 
fendant juftify, for that admits the battery. But if the de- 
fendant ruſtity, and thereupon the plaintiff make a new aſ- 
ſignment, to which the detendant pleads the general iſſue, 
the plaintiff will have no more coſts than damages without a 
certificate, 

Note ; Judges have differed as to their notions of giving 
theſe certificates; many having thought themſelves bound by 
the verdict ; others thinking the ſtatute meant to leave it to 
their diſcretion on the whole circumſtances of the cafe : And 
this ſeems to be now the prevailing opinion, as otherwiſe the 
ſtatute would be intirely uſeleſs, 

By 8 SVN. c. 11. in treſpaſs, if it ſhall be certified by the 
judge, that it was wilful and malicious, the plaintiff ſhall have 
his full coſts, although the verdict ſhall be for leſs than 40 5. 


Secondly, Of awarding defendants their coſts. 
By 23 H. 8. c. 15. In treſpaſs upon 5 R. 2. debt or co- 


venant upon any ſpecialty on contract, detinue, account 


charging as bailiff or receiver, caſe, or upon any ſtatute for 
any offence or wrong immediately done to the plaintiff, if the 
plaintiff be nonſuited after appearance of the defendant, or 
any verdict againſt him, the defendant ſhall have his coſts. 
This ſtatute does not extend to an action for an eſcapa nor 


to an action upon 8 H. 6. for a forcible entry, nor to n action 
upon 
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upon 1 & 2 Ph. & M. for an unlawful impounding of a 
diſtreſs, nor to an action for perjury upon the ſtatute of 5 
El. nor to an aſſize, nor to an action given by a ſubſequent 
ſtatute, 


By 4 Fac. I. c. 3. If any- perſon commence any action of 
treſpaſs, or other action wherein the plaintiff might have colts, 
and after appearance the defendant become nonſuited, or 
any verdict paſs againſt him, the defendant ſhall have his coſts. 

In an action on 9 G. 1. by the party grieved (whoſe barns 
were burnt) againſt the hundred ; the court held that the de- 
fendants were intitled to coſts on this ftatute : they having 
obtained a verdict, ; 


By the 8 & 9 NV. 3. c. 11. in treſpaſs, affault, falſe impri- 
ſonment, or ejement againſt ſeveral, if any one or more be 
acquitted by verdict, every perſon ſo acquitted ſhall recover 
his coſts, unleſs the judge ſhall immediately after trial in open 
court certify upon record, that there was a reaſonable ground 
for making ſuch perſon a defendant. 


This ſtatute extends only to treſpaſs vi et armis, and not to 
treſpaſs on the caſe, nor to replevin. 

Thirdly, coſts in waſte, tithe, /cz. fa. prohibition. 

By the 8 & 9 IV. z. in all actions of walte, debt for not 
ſetting out tithe, where. the fingle value found by the jury does 
not exceed twenty nobles; and in a /i. fa. and ſuits upon 
prohibition, the plaintiff ſhall recover his coſts; and if the 
plaintiff be nonſuited or diſcontinue, or a verdict paſs againſt 
him, the defendant ſhall recover his colts, 


Note; Coſts in prohibition ſhall be taxed from the ſug- 
geſtion, ſo as to take in the coſts of the motion. —The ſta- 
tute extends only to caſes after plea pleaded or demurrer 
joined, but if there be judgment by default, and the plaintiff 
have damages on a writ of enquiry for the contempt in pro- 
ceeding after the prohibition delivered, which is confeſſed by 
the default, he wiil be entitled to coſts at common law. How- 
erer as this part of the declaration is no more than form, colts 
are allowed only from the time of the rule for a prohibition. 

Fourth, Who are intitled to, or exempt from coſts. 

1. Executors or adminiſtrators, 


An executor or adminiſtrator pays coſts in all caſes where he 


is deſendant, 8o when he is defendant, and judgment is given 
for 
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for him, he ſhall have his coſts : But when he is plaintiff, 
he ſhall pay no coſts ; however this muſt be underſtood to be 
when he is under. a neceſſity of naming himſelf executor or 
adminiſtrator, for if he were under no ſuch neceſſty, he ſhall 
pay coſts, 

An executor pays coſts ſor not going on to trial; but not 
on judgment as in caſe of nonſuit. 

And where the plaintiff declared ſingly as executor, and on 
the defendant's pleading other exccutors named with him, 
moved the court for leave to diſcontinue without paying coſts, 
the court refuſed it; for he ought to have known his own 
title, | 

2. Officers. 

By 7 Fac. c. 5. If caſe, treſpaſs, battery, or falſe impri- 
ſonment ſhall be brought againſt any juſtice of peace, mayor, 
bailiff, conſtable, Sc. concerning any thing by them done by 
virtue of their office, they may plead the general iſſue, &c, 
and if the verdict ſhall paſs with the defendant, or the plain- 
tiff ſhall be nonſuited, or ſuffer any diſcontinuance thereof, 
the defendant ſhall have his double coſts allowed by the judge 
before whom the matter is tried. 

This act has been conſtrued to extend to under ſheriffs and 
deputy conſtables, though they are not particularly men- 
tioned, 

Note; The 21 Fac. 1. c. 12. extends this act to church- 
wardens and overſeers of the poor. 

The officer muſt get a certificate from the judge, that the 
action was brought againſt him for ſomething done in the ex- 
ecution of his office, in order to intitle himſelf to double coſts. 

In treſpaſs for taking a gun, the plaintiff diſcontinued with 
leave of the court, and upon motion for a direction tg the 
maſter to tax double coſts, upon producing an affidavit that 
the action was brought againſt him for what he did in the ex- 
ecution of his office as juſtice of peace, a rule was granted 
accordingly, the court ſaying that where there was a verdict 
for the defendant, and no certificate from the judge, (or after 
a nonſuit) a ſuggeſtion on the roll was proper, but that it was 
not neceſſary in the preſent caſe; for where there is a diſ- 
continuance with leave of the court, it is always upon pay- 
ment of coſts; and therefore here it muſt be upon payment 
of double coſts. 

3. Informers. 4. Party grieved. 


2 2 A come 
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Marſh and 
Kell, way, 
Hil. 11 . 2. 
B. R. 


Str. 371, 


Harris v. Jones, 
Mich. 4 G. 3. 
B. R. 


Sir Th. Raym. 
34 


2 Vent. 43. 


Deveniſh E, 
Martin, E. 
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Carth. 230. 
Salk. 206. 


Cr. Car. 560, 


Tr. 15 G. 2. 


Rex v. M. In- 
geton, Mic, 
20 G. 2. 


2 8tr. 1203. 


An Iutroduction to the Law 


A common informer can in no caſe recover coſts, except 
expreſsly given by the ſtatute; but in an action on a ſtatute 
by the party grieved for a certain penalty, the plaintiff ſhall 
recover coſts within the ſtatute of Gloucefker, which gives 
coſts in all caſes where the party is to recover damages. 
But where the duty is incertain, as to recover treble damages 
upon the ſtatute of waſte, or on 2 Ed. 6. for not ſetting 
out of tithe, there the plaintiff ſhall not have any coſts. 

Note; Where the penalty is given to a common informer, 
though the party grieved happen to bring the action, he muſt 
bring it as a common informer, and ſhall not have coſts, 

By 5 N. & M. c. II. All parties indicted, proſecuting a 
certiorari to remove an indictment or preſentment of treſpaſs 
or miſdemeanor before trial had from the general or quarter 
ſeſſions, ſhall beſore the allowance thereof find two ſufhcient 
manucaptors, who ſliall enter into recognizance before one 
or two juſtices of the county or place in the ſum of 20/7. 
with condition to appear and plead, and to procure the iſſue 
to be tried at the next aſſizes, and ſuch recognizance ſhall be 
certified into the court of K. B. and the name of the proſe- 
cutor (if he be the party grieved or injured, or ſome public 
officer) to be indorſed on the back of the indictment returned; 
and if the defendant be convicted, the court of K. B. ſhall 
give reaſonable coſts to the profecutor, if he be the party 
grieved or injured, or be a juſtice of the peace, mayor, bailiff, 
Sc. who ſhall proſecute on account of any fact that con- 
cerned him as an oſſicer to proſecute or preſent, 

A party injured within the meaning ef this act muſt be ſuch 
a one as has received ſome real injury, and therefore where 
the defendant was proſecuted for an attempt to burn the houſe 


of J. S. and for that purpoſe ſolliciting M. to aſſiſt her, it 


was holden that the proſecutors (who were M. and G. next 
door neighbours to J. S.) were not intitled to coſts, and it 
was ſaid neither would F. S. if he had proſecuted. 

5. Defendants in informations. 

By 18 EI. c. 5. (which is made perpetual by 27 El. c. 10.) 
if any informer or plaintiff upon a penal ſtatute ſhall willingly 
delay his ſuit, or diſcontinue or be nonſuited, or have a ver- 
dict againſt him, or judgmeut at law, he ſhall pay the defends 
aut his coſts. - b] 

4 This 


, 


Relative to Trials at Niſi Prius. 


This ſtatute extends only to common informers, who are 
to have the benefit of the penalty, and not where the penalty 
or part of it is given to the party grieved, 

N. B. Proſecutors g. tam. are looked upon as common in- 
formers. 

There is a proviſo that it ſhall not extend to any officers 
who are uſed to exhibit informations, but it mult appear upon 
record, elſe the court will take him to be a common informer, 
and will not admit affidavits to the contrary, 

By4& gW.&S. M. c. 18. The informer is to enter into 
a recognizance of 201. to proſecute the information, and 
abide by ſuch orders as the court ſhall direct; and if the pro- 
ſecutor do not, within one year after ifſue joined, procure the 
ſame to be tried, or if upon ſuch trial a verdict paſs for the 
defendant, or in caſe of a Halle proſequi, the court of X. B. is 
authorized to award the defendant his coſts, unleſs the judge 
before whom ſuch information ſhall be tried, ſhall at the trial 
in open court certify upon record, that there was a reaſon- 
able cauſe for exhibiting ſuch information. 

If there be ſeveral defendants, ſome of which are acquitted 
and others found guilty, none of them ſhall have eoſts, for till 
8&g V. z. c. 11. the plaintiff never paid coſts in any action 
if but one defendant were found guilty, and the 4 & 5 V. & 
M. cannot be intended to make profecutors otherwiſe liable 
than as plaintiffs were in other actions. 

Fifthly, Coſts in traverſes, 

The ſtatute of G/auce/ler extends only to give coſts in 
actions real, perſonal, annd mixed, therefore traverſes of in- 
quiſitions are not within it; And note; a neFtanter is not 
an action but a traverſe. 

Sixthly, Coſts where doubled. 

Where damages were before recoverable, and are by any 
ſtatute increaſed to double or treble the value; coſts alſo as 
parcel of the damages ſhall likewiſe be doubled or trebled. 

But where a ſtatute gives damages double or treble, where 
no damages were formerly recoverable, no coſts ſhall be 
allowed. 

Seventhly, How to be aſſeſſed where pleadings double, 

By4 & 5 Ann. c. 16. Any defendant or plaintifFin replevin 
may, with leave of the court, plead as many ſeveral matters as 
he ſhall think neceſſary for his defence, provided that if any 
ſuch matter ſhall upon demurrer joined be judged inſufficient, 

| L 3 coſts 


2 Leon. 116. 
Salk. 30. 


2 Raym. 1177 


Salk, 194. 
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Mic. 4 G. 3. 
C. B. 


Bartlet and 
Spooner, E. 
1751. C. B. 


Dayrel v. 
Briggs, Tr. 


286 6. 2. K. B. 


S. P. 


Darlow v- 
Collinſon, Tr. 
240. 2. 


Ex dem. 
Wiiſon v. 
Foore * al'. 
E. 22 G. 2. 
C. B. 


An Introduction to the Law 


coſts ſhall be given at the diſcretion of the court; or if a ver- 
dict ſhall be found upon any iſue in the ſaid cauſe for the 
plaintiiFor defendant, coſts ſhall alſo be given in like manner, 
unleſs the judge who tried the aid iſſue ſhal) certify, that the 
ſaid defendant or plaintiff in replevin had a probable cauſe to 
plead fuch matter. 

In treſpaſs the defendant pleaded three different juſtiſica- 
tions to three different counts, and on iſſue joined had a ver- 
dict for him on two, and againſt him on the third. On 
motion this was holden not to be a caſe within this act, and 
the plaintiff intitled at common law to coſts on the whole 
declaration. : 

In treſpaſs the defendant pleaded not guilty and ſeveral 
juſtifications; upon the trial the plaintiff not proving his 
poſſeſhon in the /ocus in quo, the detendant had a verdict, 
and by direction of Deniſon J. the verdict was entered upon 
the general iſſue only; upon which there was a motion for 
a venire de novo, But the court refuſed the motion, ſaying 
the verdict was compleat, and determined the cauſe, that the 
plaintiff was not intitled to damages, though they ſaid the 
plaintiff might have inſiſted to have a verdi& entered on the 
other iſſues, for the ſake of coſts which he would be entitled to, 


_ unleſs the judge certified, that the defendant had probable 


cauſe to plead ſuch plea, | 

Eighthly, Where a ſpecial jury. 

By 24 G. 2. 'The party who moves for the ſpecial jury ſhall 
pay the whole expence occaſioned thereby, and in the taxa- 
tion of coſts be allowed no more than if it had been a com- 
mon jury; unleſs the judge, immediately after trial in open 
court, certify that it was a cauſe proper to be tried by a 
ſpecial jury: And the ſpecial jury ſhall have only what the 
judge allows, not exceeding one guinea. 

As there are ſome caſes relating to coſts which could not 
be taken notice of under the foregoing heads, it will not be 
improper to inſert them together in this place. 

One defendant gave a general releaſe to the plaintiff after 
the coſts of nonſuit taxed, and upon motion he was ordered 
to pay the other defendants their ſhares. 

Zach defendant is anſwerable for the whole coſts : therefore 
in an ejectment againſt ſeveral, where the defendants de- 


fended ſeverally; at the aſſizes one confeſſed and had a = 
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dict againſt him; and others did not confeſs; the court upon 
2pplication ſaid the officer muſt tax the ſame coſts againlt all 
the defendants. If after the plaintiff has had ſatisfaction 
againſt one, he ſhould. take it againſt another, ſuch defend- 
ant may apply to the court, 

Coſts upon feigned iſſues were formerly held to follow the 
event of the verdict in like manner as if it were an adverſary 
ſuit. ) But vide Hoſkins v. Ld. Berkley, 4 T. Rep. 402. 

In croſs actions of aſſault each party being nonſuited, S. had 
his coſts taxed at 9/. 10. and P. his at 13/7. 10 3. where- 
upon he moved to be at liberty to deduct the 9 J. 104. out 
of the 13 /. 105. paid by him into the ſheriff's hands; rule 
to ſhkw cauſe, but the defendant not conſenting, the court 
ſaid they could not do it. p 

So in an action of treſpaſs againſt four, three were acquitted 
and motion on their behalf that their coſts might be deducted 
out of what the fourth defendant was to pay upon an afhdavit 
that the plaintiff was a travelling Jew, c. denied. But 
where Roberts had brought an action againſt Biggs ad others, 
and Biggs had brought a croſs action againſt Roberts, the court 
of C. B. ordered that upon Biggs acknowledging ſatisſaction 
ſor on the record in the cauſe in which he was 
plaintiff, the plaintiff in the other cauſe in which he ( Biggs) 
and others were defendants, ſhould be reſtrained from taking 
out execution. 

So where a plaintiff being nonſuited the defendant took 
out a fl. fa. and levied part of the coſts, and at the ſame time 
took out a ca. /a. for the reſt, and took the plaintiff in 

execution, which being irregular, the court ſet it aſide with 
coſts ; the defendant moved that the proceedings againſt him 
on account of theſe coſts ſhould be ſtayed, upon his entring 
up ſatisfaction upon the judgment obtained by him for the 
ſum at which the coſts for the irregularity were taxed, and 
upon ſhewing cauſe the rule was made abſolute, 

Motion for judgment as in caſe of a nonſuit, and that the 
maſter ſhould. tax the coſts for not going on to trial at the 
lame time, refuſed, for the colts in the two caſes ought not 
to be blended, being founded upon different rights : but if 
on ſhewing cauſe againſt the judgment of nonſuit, the court 
give the plaintiff further time, it is always on paying the 
colts for not going on to trial, unleſs there were a counter- 


mand in time, 
« y 4 


Herbert v. 
Williamſon, 

E. 25 G. 2. 
Powel v. 

Imith & < con, 
Tr. 25 G. 2. 
Str. 1203 
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Nutting & al'. 
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E. 27 G. 2. 
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A. | 
Abatement, 


EAT H of leſſor in ejectment is 
no abatement, Page 98 
Never tenant to the freehold, muſt be 
pleaded in abatement, 116 
Covenant joint, and actions a gal one, 
muſt be pleaded in abatement; but 
if action brought by one only, the 
defendant may demur, 158 
Where a ſuit ſhall abate, or not, by 
death of any of the parties pending 
the writ, 312 
Promiſe joint, and action againſt one, 
this muſt be plcaded in abatement, 
152, 158. 

See Tenants in common. 


Abuttals. 


When to be proved, and what evi- 
dence ſufficient, 89 
Account. | 
Againſt whom it lies, 127 
What the declaration muſt alledge, 
Ibid. 
What evidence on the plea of xe unques 
receiver, Ibid. 
Whatjudgment in this action, IId. 


Caſe will lie againſt a bailiff on an ex- 
preſs promiſe to aecount, 147 


E X. 


Actions. 


What they are, Page 2 
Local or tranſitory, 5, 10, 23, 46, 
64, 161, 170, 178, 195 

Joint or ſeveral, 5. 152, 157, 158, 
188, 189, 202 

Where caſe or treſpaſs the proper re- 
medy, 79 
What actions given by ſtatute, ſ Hue 
and Cry, Tithes, Trade, Penal 
ſtatutes, 
Where the time of commencing an ac? 
tion may cr muſt be proved, and 
how, 17, 137, 138, 145, 149, 150. 
What ſhall be ſaid to be a commence- 
ment, 151 


Adminiſtration. 
By whom to be granted, 141 
What is evidence of it's being granted, 


246 


See Executor, 


Admiſſion, 


Of a party where evidence or not, 236 


Admittance. 


See Copyhold. 
Adultery. 
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Adultery. 
Action for it, Page 26 
Will not lie, if done with the huſband's 
privity, 27 
Marriage muſt be proved, 1hid. 
What will be evidence in this action, 
Ibid. 


Where the confeſſion of the defend- 
ant or the plaintiff's wife is evidence 
16:4. 

What is proper evidence in mitigation 
or aggravation of damages, bid. 
Limitation of action. 28 


Advowſon. 


Where one living is void by the ac- 


ceptance of another, 124 
Whether void by inſtitution or induc- 
tion, . Ibid. 
Where the inſtitution does not mention 


of whoſe preſentation, parol evi-- 


dence and reputation is good. 125 


Affidavit. 


Voluntary, one, good evidence againſt 
the party, 238 
Muſt be proved to be ſworn, and a 
copy is not evidence. Ibid. 
How affidavit made in a cauſe may be 
proved, Ibid. 
When evidence againſt ſtrangers, 241 


Agent. 


Where action lies againſt him for mo- 
ney received for his principal, 133 


Agreement, 


See Aſſumpſit, Contract. 


1 


A ' 


Ambiguity, q 
Helpcd by averment, or not, Page 297 
What is, 296 

Amendment. 


See Jeofails and Verdict. 


Amends. 


Sce Tender. 


Amercement. 


Debt for it, | 167 


Ancient Demeſne. 


How tried, 248 


Anſwer in Chancery. 


Sce Chancery. 


Appeal. 
An indictment or proceedings on it, is 
no evidence on an appeal, 243 
Apprenticeſhip. 


Action for following a trade without 
ſerving one, where it lies, 192, 193 


Arrears, 


Of rent, to whom they belong. 138 


Arreſt, 


What makes one, 62 
When void, 63 
If officer muſt ſhew his warrant, bid. 


IN DM 


Aſſault and Battery. 


Aſſault what, Page 15 
Battery what, 16 
What defendant may give in evidence, 
Ibid, 

Matters of excuſe may be given in 2vi- 
dence, . 17 
What defendant muſt plead, 17, 18 
Juſtification, 17 to 21 
Juſtification by wife in defence of her 
huſband, 13 
Son aſſault, 18, 19 


Former recovery a good plea to an 


action for ſubſequent damages, 
19, 20 

How to reply, 18, 19 
New aſſignment, 17 
For or againit huſband cr wife, 18, 
20, 21 

Where felony may be given. in evi- 
dence to ſupport the action, 21 
Damages, joint or ſeveral, 20 
Increaſe of damages, 21 
Limitation of actions, 22 

Aſſets. 

What are, 140 
What is evidence of, 140, 


141, 144, 145 
How the defendant may diſcharge 


himſelf, 140, 144 
What is a confeſſion of, 141, 142, 175 
Plea of aul per ultra, 142 
Aſſets may be proved any where, 140, 

175 
Plea of riens afſets deſcent. 175, 76 


What are aſſets by deſcent in the hands 
of the heir, 175, 259 


Aſſignee. 


By what covenants bound, and for how 
long time, 


159, 160 


| Of what covenants he may take ad- 


vaktage, Page 159, 160 


Aſſignees of Bankrupt. 


Sec Bavkrupt, Trover. 


Aſllze. 
Writs of 120 
Aſſumpſit. 
* 
The ſeveral ſorts, - 228 
For what a ſpecial am lies, 145, 
146, 153 


On a ſpecial a/ſump/it, the declaration 
muſt be proved as laid, 145, 147 
Where demand neceſſary before action 
brought, and how to be alledged in 
the declaration, 151 
How the proof muſt agree with the de- 
claration, 129, 136, 145, 147 
Were declaration is on a fpecial agree- 
ment, and likewiſe on general inde- 
bitatus a//umpſit, plaintiff may reco- 


ver, tho* ſpecial agreement not 
proved, 140 
On a promiſſory note, 272 tw 278 


Where a note may be given in evi- 
dence, 137 
On a bill of exchange, 269 to 278 
Lies for money lent to game with, 
74 


Not guilty, no plea, 152 


What evidence where ſeveral counts, 


137 
It muſt agree with ſome count, 129 
Where general indebitatus afſumpſit lies, 


129, 139, 140, 154, 108 


Where not, 153 
Againſt a ſheriff, 131 
For a legacy, Ibid. 
For money paid by compulſion, 132 


For 
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For money received or paid under a 
void authority, Page 133 
Where it wil! or will not lie for money 
received under pretence of right, 
Ibid. 

By whom the action fall be brought, 


133, 134 


Where um ſit or trover proper, 72, 


132 
Muſt ſhew for what cauſe the debt be- 
came due, 128 


Where a huſband is, or is not liable to 
his wife's contracts, 134, 135, 136 


Where benefited by them, 136 
Tufimul computaſſet with the defendant's 
wife, where good evidence, 129 


On mffmul cemputaſſet jury may give 
part of the ſum laid only, 151d. 
So in all other caſes, 156 
There muſt be a promiſe either expreſs 
or implied, to maintain this action, 


| 129 
Where the law implies a promiſe or 
not, 129, 130, 167, 168 


Lies on an award made in purſuance 
of a private act of parliament for in- 


clohng lands, 129 
Will not lie to articles on arcount, li- 
ter on promiſe to account, 131 
Where there 1s a joint debt, 152 
Againſt an executor or adminiſtrator, 
| 140 

When plene adninifravit admits the 
debt, Ibid. 
What is evidence of affets. Ibid. 
Where executor may give in evidence 
debts paid, I. d. 
Where he may retain, 141 


Where he may pive evidence of debts 
of a higher nature, or mutt plead 
them, and how, Tbid. 

When a voluntary curteſey is a conſider- 
ation or not, 145, 146 

What 1s a conſideration, 147 

The difference between a conſideration, 
executed and executory, 145 


Page 131, 
132, 146 


Of illegal conſiderations, 


Where the plaintiff muſt ſhew perſorm- 


ance of the conſideration or not, 
146, 147 

if two conſiderations alledged, and one 
idle, it is ſuthcient to prove the other, 
Ibid. 

Mutual promiſes, 146, 147 
When performance is neceſſary to be 
ſhew), it muſt be pleaded with a 
venue, 146 
Where notice mult be given of the per. 
formance of the conſideration, 148 


For rent, 138 
Demands in different rights cannot be 
joined, 138, 139 


Where it lies for or againſt a merchant 
or factor on the contract of the fac- 
tor, 130 

When brought for money received ad 
cont putandum, hat neceſſary to prove, 

148 

Statute of frauds and caſes thereon, 279 

Where that ſtatute has altered the man- 


ner of pleading, 279 
Limitation of action, 148 
Non aſſum, fit infra ſex annos, 148, 

149, 150. 
Need not prove the conſideration on 

this plea, 148 

Aftio non accrevit infra ſex aunos, 150 
151 


Action againſt ſeveral, and promiſe 
within fix years by one. Q. if ſuf- 


ficient, 149 
Where an executor ſhall not be tied 
down to fix years, 150 


What evidence is ſafficient to prove a 
promiſe within fix years, or to take 
the caſe out of the ſtatute, 148, 149, 

| 150, 151 

If the plaintiff reply a latilat, he muſt 
ſhew it continued, 151 

Plaintiff cannot give a /atitat in evi- 
dence, Ibid. 


1 


WEE So 


What is the general iſſue, Page 151, 
152 
What may be given in evidence on it, 


152, 102 

What not, 152, 153 
Action for meat found for defendant, 
and evidence of meat found for his 
wife, good, 
Evidence of a promiſe to the executor, 
not good where it is laid to be made 
to the teſtator, 150 
For what it lies againft an infant, 154, 
155 

By an infant on mutual promiſes, 155 
Flea of tender, 1hid. 
How a promiſe may be diſcharged, 152 
Where brought by one, when the pro- 
miſe was made to another, 133, 134 
For uſe and occupation, 138, 139 
Nil habuit iu tenementis, no good plea, 
Ibid. 


Attachment. 


For proceeding after prohibition, 218 
For diſobeying a mandamus againſt 
whom granted, 201 


Attaint. 


There muſt be no other evidence given 
on it than what was given to the firſt 
Jury, 222 


Attorney. 


Where neceſſary to prove his authority, 
when a leaſe is made by him, 177 
Bringing actions for fees, 145 
Conveyancing buſineſs not within the 
ſtatute, Ibid. 
Letter of attorney to receive money is 


revoked by bringing an action, 153 
Attornment. 


Where preſumed, 249 


136 


— 


. Authority. 


Money paid on a void authority may 
be recovered back, Page 133 
Where it need not be produced, though 


a leaſe made under it, 177 
Averia Caruce, 
See Diſtreſs, 
Averment. 
What to be proved, 167 


Where it is no part of the contract, nor 
neceſſary to maintain the action, it 


necd not be proved, Bid. 


Avoidance. 


See Adrowſon. 


Avowry. 


Ser Replevin. 


Award. 


Aſſumpſit lies on an award made under 
a private act of parliament, 12g 


See alſo Debt and Bond. 


B. 
Bailiff. 
Not anſwerable for goods at all events, 


7k 
Where the being bailiff is traverſable, 
55 


Bailment 


TN 1K As 


Bailment. 


Different ſorts of it, 
When an aclion lies againſt a bailee, 


Ibid. 

Bankrupts. 
Who may become ſo, 39 
Statutes relating to, 38 
Conſtruction of the ſtatutes, 38 to 44 
Mutual debts to be ſet off, 181 


What is an act of bankruptcy, 39 

Bankrupt cannot prove it himſelf, 40 

Bankrupt cannot prove property in 
himſelf unleſs he releaſe firſt, 43 

Trover by aſſignee, /ce Trover. 

Where proof of bankruptcy in the 
plaintiff ſhall nonſuit him, 153 

What muſt be proved in an action by 


the aſſignees, 37 
Of proving the aſſignment, 41 
Proof of the commiſſion, Ibid. 
Who is a good petitioning creditor, 

41, 182 
What is proof of property in the bank- 

rupt, 42 

Where he may or may not prefer one 


creditor to others, 36, 37 
What conveyances by him are fraudu- 
lent, 262 
Bankrupt being in poſſeſſion of lands, 
no proof of title within 21 7a. 1. 


Ibid. 
Of what goods poſſeſſion is title, Id. 
Of what not, Lid. 


Banks. 


Of navigable river, are common, go 


Bar. 


Where judgment againſt one is ſo to an 
action againſt another, 49 


Bargain and Sale. 


Page 74 Inrolled, when copy of it good exi- 


dence, Page 253 


[ 
| Baron and Feme. 
Actions by or againſt them, 22,51 


| Where they may join in action, 20, 21 
He may indorſe a note payable to the 


How trover, treſpaſs or detinue laid 
againſt him, 


| feme, 273 
| When declaration to be ad damnun 
If ſorum, 7 


22,51 


When a ca. /a. to be againſt the wife 
only, 22 
When for an injury, part to the baron 
and part to the fteme, abated as to ba- 
ron, and judgment for the reſt, 29 
Feme may juſtify battery in defence of 
her huſband, 18 
When baron liable or not to her con- 
tracts, 135, 136 

| When benefted by her contracts, 126 
When a delivery to the wife is a deli- 
very to the huſband, Did. 
Diſcontinuance by the huſband of her 
land, 100, 101 
Diſcontinuance by the wife of his land, 
101 

Wiſe's confeſſion no evidence againſt 
the huſband, 136 
When a former marriage to be pleaded 
or given in evidence, 21 
Replevin by them, 53 
Detinue by them, 50 
Againſt them, | $1 
Where witneſſes for or againſt each 
other, 286, 287 
Barratry. 


C: 


E 


Barratry. 


Cannot give evidence of particular 
fats without giving previous notice, 


Page 296 


Barren Land. 


What is ſuch, 191 


Baſtardy, 


What is evidence of legitimacy or not, 
111, 112 


Of !ength of pregnancy after huſband's 
death, 114 
Of the plea of ne ungues accouple, 118 
Marriage according to church ceremo- 
nies, 28 
Baſtard eigne his privilege, 114 


See further, Legitimacy, Marriage. 


Battery. 
See Aſſault. 


Behaviour. 


Sce Character. 


Benefice. 


See Advowſon. 


Bill in Chancery. 
See Chancery. 


Bill of Exceptions. 


When proper, and how to be made, 
315, 316 
317 


The form of it, 


Bill of Exchange. 


What is fo, Page 269, 270 
When a diſcharge of a precedent debt, 


153 
Days of grace, 271 
Proteſt, Did. 
When to be made, Ibid. 
Acceptance, 270 


Acceptance of one partner binds the 
others, Ibid. 
What mult be proved in an action 
againſt the acceptor, Thid. 
When the drawer is diſcharged, 271 
What to be done if the bill is loſt, 
Bid. 

Indorſement cannot be for part only, 
Ihdid. 

Where the indorſement is different 
from what is declared on, 275 
Reaſonable time for the indorſee to 
keep the bill, 273 to 278 
Difference when payable to order or 
273» 277 
Where payable at Juſfance, declaration 
muſt ſhew what the uſance is, 269 
What to be proved in an action againſt 
an indorſer, 277 
Parol acceptance of an inland bill 
good, 272 
Where accepted for the honour of the 
drawee, muſt not be proteſted to 
charge the acceptor, 271 
When to give notice to the drawer if 
not accepted, Ibid. 
Bill payable to a man's order is pay- 
able to himſelf, 273 
Proteſt need not be ſhewn in declara- 
tion on an inland bill of exchange, 
but muſt on a foreign bill, 278 
If any damage accrue for want of pro- 
teſt, who ſhall bear it, Ibid. 
A bare indorſement transfers no pro- 
perty, 275, 278 
Bill muſt be produced on writ of in- 
quiry, 278 
Defendant 


bearer, 
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an illegal conſideration, 
See alſo Promiſſory Notes. 


Bond. 
Difference between ſingle bonds and 
bonds with conditions, 168 
To perform an award, 162 
Where ſome conditions good and ſome 
bad, 171, 172 
For performance of covenants, actions 
on them, 171, 163 
How to aſſign the breach, 163 
Razure, alterations, or tearing off the 
ſeal, 172 
What ſhall excuſe from performing the 
condition, 164, 165 


Cannot be avoided by ſaying it was 
i made on condition, unleſs the con- 
dition be ſhewn in writing, 173 
The defendant cannot aver the condi- 
tion to be different from what is ex- 
preſſed in writing, Ibid. 
Byt may ſhew an illegal conſideration 
if conſiſtent with the condition, 5:4. 
Extinguiſhes a former contract, 155 
When variance between the bond pro- 
duced, and the bond declared upon 
ſhall be fatal, 169, 170 


Breach. 


Where it muſt be ſhewn in debt on 
bond, 162, 163 
If collateral matter be pleaded, a 
breach need not be ſhewn in the re- 
Plication in any caſe, but on bond to 
perform ag award, 162 
Where the breach is ſufficiently al- 
ledged, 162, 163 
The difference of aſſigning a breach in 
debt on bond and in covenant, 163, 
164 

Where ſeveral breaches may be aſſigned, 
163 


. 


Defendant may ſhew it was given on | 
Page 278 


Bull. 
See Tithes. 
By-law. 

What good, Page 211 
What is proof of it. Ibid, 
2 
Carrier. 

Who is, 70 
Where liable, 70, 71 
Trover againſt him, 36 


What mult be proved in ſuch action, 


Caſe on cuſtom againſt him, 70,71 
By whom the action muſt be brought, 

36 
What muſt be proved in this action, 72 
May be brought againſt maſter or ſer- 


vant, 70 
Maſter or ſervant may bring a/ſumy/i 
for carriage, Ibid, 
Action for refuſing to carry, Ibid. 
If I ſend a ſervant with the goods, the 
carrier is not liable, Ibid. 


Nothing ſhall excuſe him but the act of 
God or the king's enemies, id. 


| Caſe. 
Where caſe or treſpaſs the proper re- 
medy, 26,79 
Where either will do, 79 
Where caſe or trover proper, 78 
| The a& done muft be illicit to ſupport 
it, | | Ibid. 
Forinjuries ariſing from negligence or 
folly, 25 
Who may be a witneſs in ſuch action, 
Ibid. 


For 


For Adultery, /ce Adultery. 
For Deceit, fee Deceit. 
For taking inſufficient pledges, Page 


60, 61 

For diſturbing to diſtrain, 61 
For reſcuing a perſon, 62 
For reſcuing a diſtreſs, 61 
For a falſe return to a mandamus, 64, 
202, 203 


Lies againſt a judge for a falſe return, 
where he refuſes to ſeal a bill of ex- 
ceptions, 316 

For an eſcape, E4, 65 

Contract declared upon muſt be proved, 

145, 147 

For miſbehaviour in an office, 64 to 70 

In a truſt or duty, 69 to 74 

Againſt a returning officer for denying 
a poll, or refuſing to take a vote, 64 

Againſt a juſtice of peace for not exa- 
mining a ſervant who has been rob- 


bed, 64, 196 
For negligence, ignorance, or miſbe- 
haviour in a trade, 73 


Where an action lies on a cuitom to 
keep a bull or boar, and by whem, 


Bid. 

Does not lie where the law lays no duty, 
74 

For conſequential damages, Bid. 
For not incloſing, Ibid. 
For negligently keeping fire, Ibid. 
For diverting a water courſe, 75 
For obſtructing a way, Lid. 
For darkening windows, Ibid, 
Does not lie for ſetting up a new ſchool, 
Ibid. 

For erecting a ferry. 76 
For diſturbance in common, Lid. 
What declaration ſufficient for it, 14id. 
What evidence, Ibid. 


For diſturbance in a church ſeat, 76 
In nature of a conſpiracy, 13, 14 
For diſturbing in an office, 76 
For keeping a dog uſed to bite, 77 


For digging a pit per qued, &c. 


IN DE as 
For ſhooting off a gun, per qued plain* 


Ibid, | 


tiff's decoy was damaged, Page 79 
Where the ſpecial damage is the ground 
of the action, what may be given in 
evidence on the general iſſue, 78 
For uſe and occupation, 139 
For proceeding after prohibition, 218 


Challenge, 
To the array, or poll, 305, 306, 307 


Chancery, 


Where the bill and other proceedings 

there are evidence, 234, 235 
How proved 235, 236, 238 
The anſwer muſt be taken all together, 


237 
Where the anſwer is evidence for the 
defendant, 285 


The anſwer of a guardian or truſtee is 
no evidence againſt an infant or /- 
tuy que truft, 237 

If the plaintiff read part of an anſwer, 
he makes the whole evidence, and the 
defendant may inſiſt on having it 
read ; unleſs where the plaintiff reads 
it only to prove a witneſs not compe- 
tent, and not to prove the iſſue, 238 

How the anſwer muſt be proved on an 
indictment for perjury, 239 

Depoſitions, where evidence, 229, 239 

When between different parties, 239, 

240 


In caſes of tolls and cuſtoms, or where 


hearſay or reputation is evidence, 
the depoſitions are fo, though be- 
tween different parties, 239 
Where admitted as evidence in chan- 
cery between different parties in 
other caſes, 340 
Depoſitions before an anſwer put in, not 
evidence unleſs the party is in con- 
tempt, 240 


Aa Examina- 


* 
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Examinations 4 bene ese are not evi- 
dence without an order of the court 
of chancery, Page 240 

Ancient depoſitions may be read with- 
out proving the bill and anſwer, 

Ibid. 

Where they are evidence after the bill 
is diſmiſſed, 241 

Where depoſitions in one cauſe were 
read in another in chancery, hid. 

Decree good evidence between the ſame 


parties, 243, 244 
Chaplain. 
Retainer as ſuch, how proved, 124, 1 25 


Character. 


When put in iſſue, and what may be 
given in evidence, 295, 296 


Charter. 


Operation of a new charter, 112, 113 
What 1s evidence of an acceptance of 


it, Ibid. 
Surrender of an old one, 1bid. 
Chattel. 
Poſſeſſion a colour of title, 30 
Church Seat. 
Action for diſturbance, 76, 220 
Uſage to repair, if to be proved, 76, 

219 

Proceedings in ſpiritual court, 219 
Command. 

When traverſable, 55 
Common. 


Of variance between the preſcription 
and evidence, 59, 60, 75 


If common for a certain number of 
cattle, need not ſay levant and cou- 


chant, Paye 59 
Action for diſturbance in, 75 
For what diſturbance it lies, 7574. 


How to declare, and what to prove, Jh, 


Compromiſe. 


An offer to pay money with a view te 
that, is not evidence, 237 


pints. Condition. 


Grantee cannot take advantage of 1: 
before notice, 160 
What conditions are within 22 U. 8, 
160, 161 

Not performed unleſs the meaning of 
the parties complied with, Ibid, 
Where performance excuſed, and by 
what, 164, 16; 
Negative covenant cannot be a cond:- 
tion precedent, 105 
Where ſome of the conditions are good 
and others bad, 172 
Cannot avoid a bond by ſhewing it was 
made on condition, unleſs the con- 
dition be ſhewn in writing, 173 
Cannot aver the condition to be differ- 
ent from what is expreſſed in writ- 
ing, N Loi. 
But may ſhew an illegal condition or 
conſideration, if conſiſtent with the 
condition expreſſed in writing, 4%. 
May plead a condition to determine an 


eltate for years without deed, 23 
Confeſſion, 
| How given in evidence, 236 


Confirmation, 


Where acceptance of rent is of a leaſe, 


Conſideration. 


See Aſſumpſit. 
Conſpiraty. 
Un caſe in nature of it, one only may 
be found gnilty, Page i4 
Conſtable. 
Action againſt him how reſtrained, 23, 
24, 45, 83 
Contract. 
When complete, 36, 30, 51 
Conveyances. 


See Fraudulent, 


Copyhold. 


Where ejectment may be brought for a 
forfeiture, and what to be ptoved, 
107 

Ejetment may be brought by a biſhop 
for a forfeiture committed during the 
vacancy of the ſee, 1hid. 
Till admittance of ſurtenderee, the 
ſurrenderotr remains ſeiſed, and if he 
die, his heir may bring ejectment, 


| 108 
For what purpoſes it is or is not in the 
heir before admittance, 16:4, 


Admittance of tenant for life is ad- 
mittance of him in remainder, Bid. 
Not within the ſtatute of fraudulent 


conveyances, Ibid. 
Within ſtatute 32 H, 8. of conditions. 
161 


Corporation. 


Where, and who may remove membets/ 
of it, Page 205 
In what manner, 208, 206 
When a ſummons is neceſſary to re- 
move; 208 
For what cauſe they may remove mem- 
bers, 206, 207, 208 
What a good reſignation, 205 
Where to elect, 208 


See Mandamus, Quo Warranto, 
Charter: 


Coſts. 


Whete no more than damages, to, tt 


328 

Where in replevin, 57 
Defendant in replevin muſt pay thera 
for not going on to trial, 61 


If leſſor of plaintiff in ejectment die; 
cannot proceed without giving ſecu- 
rity for coſts, 108 

Where coſts in dower, 117 

In action on 5 Eliz. plaintiff ſhall pay 
colts, though he would not be in- 
ticled to them if he recovered, 194 

Whiere plaintiff a common informer 
ſhall give ſecurity for colts, 196, 197 

On traverſing the return to a mandamus, 


203 

In quo warranto, 211 
Where plaintiff is intitled to coſts ot 
not, 328 
Where judge certifies treſpaſs to be 
malicious; full cofts, 330 


Where defendant ſhall have coſts, 14. 
Where ſeveral defendants, and one ac- 
quitted, 331 
Where coſts in waſte, tithes, ſci. fa. 
or prohibition, Bid. 
Where executor pays coſts or not, 331, 


332 
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Where and what officers defendant ſhall 
have colts, Page 332 
In actions by informers or party griev- 
ed, 333 
Where proſecutor intitled to coſts on an 
indictment, 1bid. 
Where defendants in informations, or 
actions on penal ſtatutes, are in- 


titled to coſts, 1hid. 
Where not, 334 
No coſts on trayerſes of inquiſitions, 
Ibid. 

Where doubled, 1314. 
How aſſeſſed where pleadings are 
double, 334» 335 
Where there is a ſpecial jury, 335 


One defendant gave the plaintiff a ge- 
neral releaſe, after coſts of nonſuit 
taxed, and he was obliged to pay the 
other defendant's ſhares, Ibid. 

Zach defendant is anſwerable for the 
whole, Ibid. 

Plaintiff ſhall have but one ſatisfaction, 
and ifhe take it twice, the court will 
relieve, 336 

Colts on feigned iſſue, 1bid. 

Coſts of one ſuit, where deducted out 

of coſts of another, Ibid. 

Coſts on judgment as in caſe of non- 
ſuit, or for not going on to trial, 44. 

Colts in falſe impriſonment, 24 


Courts. 


Determination of one court having 
competent juriſdiction is concluſive 
in all others, 244 

But the matter muſt be determined ex 
directo, 244. 245 

Sentence of eccleſiaſtical court, where 
a marriage is in queſton, 113, 244 

Sentence of a council of war, conclu- 
ſive in an action of aſſault and bat- 
tery, 244, 19 

Sentence of foreign admiralty court, 
condemning a ſhip as Eigliſb pro- 


\ 
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perty, concluſion in an action on a 
policy of aſſurance, Page 19, 244 
A conviction in a court of criminal ju- 
riſdiction is concluſive evidence of the 
faft in a court of civil juriſdiction, 
245 

Aliter in caſe of an acquittal, Ibid. 
Rolls of a court baron good evidence, 


247 
See alſo Chancery and Records, 
Covenant, 
What words make one, 156, 157 
| What not, Ibid. 
By what deed, 157, 158, 


When it amounts to a releaſe, 157 
Bond to perform them, 162, 163 
When it extends to a leaſe of goods, 
; 157 

Joint or ſeveral, 157, 158 
Where joint and ſeveral, though the 
words are only joint, Ibid. 
Defeaſance to one is ſo to all, 157 
For what the action hes, 156, 157, 161 
By whom to be brought, 157, 158, 161 
By or againſt an executor, 158, 159 
Covenant real, ] 158 
When it deſcends to the heir, Ibid, 
Executor ſhall bring an action for a 
breach in the teſtator's life-time, 
tho* the covenant 1s with the teſtator 
and his heirs, Ibid. 
When it extends to an aſſignee, 159 
How long he 1s hable, Ibid. 
Who may be charged as aſſignee, 16d. 
When grantee of reverſion may take 
advantage of it, 160 
Grantee may bring the action where the 
covenant is made, or where the land 


lies, 160, 161 
How to be conſtrued, 161 
Covenant for quiet enjoyment how con 

ſtrued, 161 

What 
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What covenants within 52 H. 8. Page | 


160, 161 

When repealed by a ſubſequent act of 
parliament, 101 
When void becauſe the principal 1s, 
162 

Leſſee mult pay rent tho* the premiſſes 
are burnt down, 166 


What is a breach, and how far neceſſary 
to ſet it forth in an action, 161, to 
166 

Where it ſurvives, 158 
Where two things are to be done, one 
by each party, and there 1s not mu- 
tual remedy, the plaintiff muſt ſhew 
performance on his part, 16; 
But where there is mutual remedy one 
muſt perform, tho* the other does 
not, 165 
What 1s a ſufficient performance and 
how to plead it, 164, 165, 166 
What may be pleaded in bar, Lid. 
For non-payment of rent what may be 
pleaded, 165, 166 
Where ſome good and others bad, 172 
How to plead, Sc. when one joint-co- 
venantee ſues or is ſued, 157, 158 


Tenants in common mult join, 158 

Releaſe of all demands does not releaſe 

a covenant before broken, 166 

Fntry into part, does not ſuſpend cove- 

nant to repair, 165 
Covin. 


Where it may be given in evidence, or 
not, 257 


Criminal Converſation. 


See Adultery. 


Cuſtom. | 


Cuſtoms. 


See Seizures. Caſe. 


See Preſcription. 


D. 


Damages. 


Joint or ſeveral, Page 15, 20, 94, 95 
Increaſe of, by the court, 21 
What evidence in aggravation of da- 
mages, 7, 10, 27, 89 
Writ of inquiry of, 20 
What evidence in mitigation, 5, 9, 27, 
$9» 153 

Special damages not given in evidence 
unleſs laid, 6, 7, 21 
Where damages in dower, 116, 117 
Where and what damages in quare im- 
pedit, 123, 125 
What recoverable in debt, 178 
If the plaintiff have once recovered, 
he cannot afterwards bring another 


action for ſubſequent ſpecial dama- 


ges, Ty 19 
Day. 
Only form in a declaration, 33, 65, 86 
209 
Death. 
What is evidence of, 247, 249 
Debt. 
For what it lies, 167, 168 


In the deber and detine;, or detinet only, 
168, 169, 17 
Aa 3 Wha 
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What plainti® muſt ſhew in debt for 
amerciament, Page 167 
Defendant may traverſe the preſent- 


ment, Ibid. 
On bond, how breaches aſſigned, 162 
Qn an award hond, ; 103 


Difference where brought on a ſingle 
bond, or a þond with condition, 168 
For money payable by inltallments, 


Did. 

On a policy of inſurance, 167 

By or againſt an executor, 169 

Againſt an heir, 169. 175 

What may be given in evidence by him 

on riens per deſcent, 175 
Againſt a ſheriff for money levied, 

167, 16$ 

This 1s not within the ſtatute of limi- 

tations, 168 


n jydgment ſuggeſting a detα,itu, 
when it will nie, and where to be 
brought, 169, 178 

Where it lies on ſtatute, and by whom 
to be brought, 168, 195, 196 

What the proper plea, 169, 170, 171 


What gvidence of a devafiacit, and at 


what time, 169 
Where payment may be pleaded, 162 
Where given in evidence, and what is 

evidence on it, 173, 174 
How the declaration muſt be proved, 
4 171 
What ſhall be ſaid to be a variance be- 

taeen the contract or bond declared 


on, and that proved, 169 to 173 
On nor eft fadlum, what propf is neceſ- 
ſary by the plaintiff, 171 


What defendant may giye in evidence, 
170, 171, 172 

To avoid a bond by ſhew ing it was made 
on a condition, tne condition muſt 
be ſhewn in writing, 173 
Where preſumption of payment not 


good an /olvit ad diem, 174 


| 
| 
| 
| 


Set-off, Page 178 to 18. 
When a remittitur may be entered for 

part, and judgment for the reſt, 171 
Where a verdict may be againſt one de- 


fendant only, 188, 189 

Extinguiſhment of a deht, 182 
Deceipt. 

For what the action lies, 30 


— 
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Action on the caſe, in rature of, 14:4. 
What plainuf mult prove, 30, 31 


Deed. 


Razure, interlineation, or tearing off 
the ſeal, 171, 172, 2607 
Where profert necęſſary, 249 to 254 
When not, 250 
How deeds given in evidence, 250, 
25% 267, 268 

Where deed need not be ſhewn in plead- 


ing, 749˙ 251, 252 
Void or voidable, 177 
Caſe will not lie where there is a deed, 

157 

Exempliſication of deeds not evidence, 
| 227 
Where inrollment is evider.ce, 229, 
255, 256 


Where a copy, abſtract, or parol evi- 
dence of the contents, good, 254, 
| 294 
Deed to lead the uſes of a fine or reco- 
very read without proof of its being 
executed, 255 
Where the counterpart is evidence, Id. 


Where a deed from it's antiquity may 


be given in evidence without proof 
of execution, Ibid. 
Where a deed may be given in evidence 
though the ſeal be torn off, 167, 
108 

Deeds muſt be ſtamped, 269 


3 


I BE 3 


Defeaſance. 


When it muſt be made, Page 157, 158 
To one, is a defeaſance to all, Ibid. 
Where one deed ſhall be taken to be a 

defeaſance to another, Ibid. 


De injuria ſua propria. 


When de injurid ſud proprid ab/que tali 


cau/a a good replication, 19 
Delivery. 
What alters the property, 35, 36 


May be from one parcener to another, 262 


Demand and Refuſal. 


When evidence of a converſion, 33, 
147 45 

When not, 45 
Where neceſſary before bringing an 
action, 151, 163 


Demurrer. 


To evidence where proper or not, 313 


The form of it, 314 
Departure, 

What is, 163 

What not, 81 
Depoſitions, 


In chancery, where evidence and how 


proved, 229, 239 | 


In other courts, or before other per- 
ſons, Page 242 


Detinue. 


For what, and againſt whom it lies, 


49, 59 

By whom it may be brought, bid. 
By huſband and wite, Lid. 
Againſt them, 52 
Property in the plaintiff, 50 
Poſſeſſion in the defendant muſt be 
proved, 51 
How the declaration muſt be, 50 


What the plaintiff muſt prove, 51 
What the defendant may give in evi- 


dence, Ibid. 
If the jury do not find the value it ſhall 
not be ſupplied, Ibid. 
Devaſtavir, 
What is ſuch and how to be proved, 
141, 169 
Deviſe. 
Ser Will. 
Diſcontinuance. 
What is, 53» 99 
By the huſband, 100, 101 
By the wife, 101 
Diſtreſs; 
Where and in what way it may be ſold, 
82 
For what rents, 54.55 
By executors, 56, 57 


By huſband after wife's death, 56 
By tenant ur auter vie after the deaty 


of celluy que vie, Ibid. 
For damage feaſant, 61 
aa4 It 


. 


If diſtreſs damage ſeaſant eſcape or die, 


when an action lies, Page 84 
For poor's rate, when it may be made, 
and of what, 82 
Where averia caruce may be diſtrained, 
Thid. 

Where a ſecond diſtreſs may be taken 
for the ſame thing, Ibid. 
Where a diſtreſs may be after ſecurity 
taken for the rent, 182 
Treble damages on reſcous, 62 


What action for exceſſive diſtreſs, 82 


What action for irregular diftreſs, 
Ibid. 


Goods fraudulently removed from the 
premiiles may be diſtrained, 48:4. 


Doomſday-Book. 


Evidence what is ancient demeſne, 248 


Dower, 
Damages thereon, 116, 117 
What ſeiſin is ſufficient to intitle the 
wife, 118 
Where a demand muſt be made, or 
how diſpenſed with, 117 
What a good plea, Ibid. 


Where defendant may or may not 
plead detinue of charters, 117, 118 
What the wife may give in evidence, 
118 
What the jury muſt find, 116 
Tenant muſt pay the whole meſne pro- 
fits from the death of the huſband, 
though he have not been in poſſeſſion 


half the time, 117 


Drunkenneſs. 


Where good evidence to avoid a bond, 
| T7, 278 


Dureſs. 

What is ſuch, Page 172, 173 
Duty. 
Action for miſbehaviour in, 69, 70 
* 
E. 

Earneſt, 

The eſſect of it, 59 


Eccleſiaſtical Courts. 


See Courts. 
Ejectment. 
For non- payment of rent, 96 
How ſuch action ſtaid, 97 


For what it will or will not lie, 99, 109 
For a mine, and what is evidence of 
poſſeſſion, 102 
Leſſor muſt have a right of entry, and 
lay the demiſe after his title, 105, 


106 
A poſthumous ſon may lay the demiſe 
back to the father's death, 105 


Where an actual entry is neceſſary, the 
demiſe muſt be laid after the entry, 


103 
Serving declaration on tenant in poſ- 
ſeſſion, 97 


Where there are ſeveral tenants the de- 
claration muſt be ſerved on each, 98 
Tenant muſt give notice to the land- 
lord » 95 
Landlord may make himſelf defendant, 


but no one elſe, Ibid. 
If 
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If landlord is defendant the plaintiff 
muſt prove the lands in the poſſeſſion 
of the tenant, Page 110 

Entry into part a good plea pris dar- 


reign continuance, 97 
If premiſſes vacant, 93 
Where the premiſſes ſhall be ſaid to be 

vacant or not, 97 
Rule general or ſpecial to admit a de- 

tendant, : 97 
The defendant may put the plaintiff to 

prove his poſiethon, 110 


When the plaintiff muſt prove what 
lands are in each tenant's poſſeſſion, 

97, 110 

If the leſſor of the plaintiff die, cannot 

proceed without giving ſecurity for 


colt :, 98 
Ejectment ſor a church, how a curate 
may defend, 99 
How if ſome defendants confeſs and 
others not, 98 
When a material witneſs is made de- 
fendant, Ibid. 
How a corporation aggregate, plaintiffs 
mult proceed, Ibid. 
If leſſor an infant, he muſt give ſecu- 
rity for coſts, 111 
So if leſſor reſide abroad, Bid. 
Where the plaintiff is a deviſee, what 
is to be proved, 102 
Where an actual entry is to be proved, 
103, 103 
What is an actual entry, Ibid. 
Poſſeſſion evidence of a fee, 103 
Twenty years poſſeſſion a title, id. 
Where not, 102 
What is evidence of ſuch poſſeſſion, 
Lid. 
What a poſſeſſion within the ſtatute of 
limitations, Hhid. 
By grantee of a rent charge, 104 
By conuſee of a ſtatute merchant, 76:9. 
What he muſt prove, 104 
By tenant by elegit, Lid. 
What he muſt prove, Jiid. 


| 


On judgment recovered againſt an heir, 
Page 104, 105 
For a rectory what to be proved, 105 
Ouſter laid before title accrued, but 
held well, 106 
Not neceſſary to alledge plaintiff's title 
for the exact term which it is, for if 
he has a right to recover the poſſeſ- 
ſion, that is ſufficient, though it be 
for a leſs time than the leaſe is al- 
ledged tq be, Did. 
But if there be ſeveral leſſors, and it is 
laid guod demiſerunt, muſt ſhew ſuch 
a title in them that they might de- 
miſe the whole, 107 
May be brought by one tenant in com- 
mon againſt another, 109 
What is an ejectment of one tenant in 
common by another, 109, 11 
Cottage, ejectment for it, and what evi- 
dence is neceſſary, 103, 104 
Confeſſion of leaſe, Sc. ſufficient in all 
caſes but a fine with proclamations, 
193 
Receipt of rent by a ſtranger is no evi- 
dence of poſſeſſion, 104 
When the declaration is amendable, 
106, 107 
How to be brought by joint-tenants, te- 
nants in common, or parceners, 107 
Where brought for a forfeiture of a co- 
pyhold, 107, 108 
What to be proved, Ibid. 
Where brought by a biſhop for a for- 
feiture committed during the vacan- 
cy of the ſee, 107 
By aſſignee of a mortgage, 108 
By aſſignee of an adminiſtrator, and 
what proof is ſufficient for him, /6id. 
Where leſs proved than declared for, 
09 
Where the premiſſes do not lie all in the 
pariſh laid, Ibid. 
Outſtanding terms ard mortgages, 


where good evidence or not, 110, 111 
Re- 
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Recovery in trover no proof of poſ- 
ſeſſion, Page 33, 102 
What an abatement of the ſuit, 98 
Diſcontinuance, a bar, 99, 100 
Where ſecurity mult be given for colts, 
g8, 111 

Colts of former ejeAments muſt be paid 
before another is brought, 111 
So tho? the firſt be brought by huſband 
and wife, and then the huſband die, 
and the wife bring it alone, id. 
Of a writ of error, 115 
Staying proceedings, 97, 111 
Where defendant may retract his con- 
feſſion for part after verdict againſt 


him, 1bid. 
Actions for meſne profits, 87 
Where the plaintiff ſhall pay coſts, tho? 
part be found for him, 111 


Mortgagee not to be made defendant 
unleſs he has received the rents, 96 


Election. 


Of member of a corporation, what good 


208, 209 
Elegit. 

Title by it how proceeded on, 104 
Entry. 


Where an actual entry is neceſſary, and 
what is'ſufficient, 8, 102, 103 

Entry into part, pending the action, a 
good bar 

Entry into part is a ſuſpenſion of rent, 
but not of a covenant to repair, 165 

What is a waiver of a right of entry, 


96, 97, 109 

Eſcape. 
What is, 65 to 69 
Voluntary or negligent, 67 


Action for it, 64 to 69 | 


Againſt whom brought, Page 64 to 69 
What muſt be done to charge the mar- 


ſhal, 67 
Where the action is to be laid, Jbid, 
How to declare, 64 to 69 


What evidence, 64, 66, 67 
Action for eſcape of huſband and wife, 
evidence that the huſband only was 
taken in execution and eſcaped, 
good, 299 
If baron and feme both in execution, 
and feme only eſcape, action lies, 65 
Retaking, how pleadable, 66, 67 


Excuſe what, | ltid. 
Where debt or caſe the proper remedy, 
68 
Jury not obliged to give the whole debt, 
6g 
By an hundred, 68 
Reſcous, where it is or is not an excuſe, 
63,69 
In a voluntary eſcape, the party efcap- 
ing is a good witneſs, 67 
Not within the ſtatute of limitations, 
6g 

Eſtoppel. 
When, 118, 170, 251 
Where the jury are eſtopped, or not, 
298 

Eſtovers, 


Action for not leaving ſufficient, 8; 


Eſtray. 
When it may be uſed, 81 
What action for uſing, Ibid. 
Trover for it, 33 
Eviction. 


See Rent and Covenant. 
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Evidence. 


What length of time ſufficient to found 
a preſumption of a grant upon, 

Page 75 

Any thing may be given in evidence 

that deſtroys the right of action, 78 


Caſe for beating a horſe per guad he loſt 


the yſe of him, defendant may give 
in evidence that che beating was law- 
ful, Ihid. 
What evidence ſufficient on an indict- 
ment for perjury, 238, 9 
Where the objection of Res inter alios 
aa ſhall not be allowed, 232 
Muſt give the beſt evidence that the 
nature of the thing is capable of, 
293» 4 
Hearſay in general is no evidence, 294 
Where it is evidence, 294, 5 
No evidence need be given of what is 
agreed by the pleadings, 298 
Where the ſpecial matter cannot be 
taken advantage of in pleading, it 
may be given in evidence, 298, 9 
If the ſubſtance of the iſſue be proved, 
it is ſufficient, 299 
For evidence of particular things, or in 
particular actions, ſee the ſeveral 


heads, 
Examination, /e Depoſitions, 


Exceptions, 
See Bill of. 


Exemplification. 
See Records and Deeds. 


Execution. 
What good, 91 
By fi. fa. what goods may be taken, 76:. 
From what time it binds, Ibid. 
How the ſheriff ſhould execute it, J. 
By levari what goods may be taken, 
Ibid. 


If action brought againſt a woman who 
marries pending the ſuit, execution 
ſhall be againſt her by her maiden 


name, Page 22 
Executor. 

What belongs to the executor, what to 

the heir, 34 

Adminiſtration by whom to be granted, 

141 

Where an action againſt an executor is 

to be brought, 177, 8 

Not liable in detinue without a poſ- 

ſeſſion in himſelf, 50 


What is evidence of adminiſtration be- 
ing granted, in caſe of a third perſon, 
or of the adminiſtrator himſelf, 108 

Executor de ſon tort, who is chargeable 
as ſuck, and of actions againſ him, 

91, 143, 258 

What he may give in evidence, bid. 

Aſſent to a deviſe of a term, where ne- 
ceſſary, and how to be proved, 102 

How to declare for rent, partly due in 
teſtator's time, and partly in his own, 


139 
Action by the executor of an attorney 
for fees, 145 


A/jumpfit againſt an executor, 140 
What muſt be proved in ſuch actions, 


140, t 

Covenant for or againſt him, though 
not named, 158 
How he ſhall plead 141 to 146 


Plene adminiftravit what is evidence on 
it, bid. 
Creditor may be 2 witneſs on ſuch plea, 
Ibid. 

What judgment on ſuch plea where aſ- 
ſets are found to part only, 142 
If judgment of aſſets quand, &c. be 
taken againſt an executor, the plain- 
tiff cannot afterwards give evidence 
of aſſets come to his hands before 
judgment to prove a devaſtavit, 169 

| If 


FD 


If he ſuffers judgment by default, that 
is a conſeſſion of aſſets, aliter in caſe 


of cognovit, Page 142 
Of pleading debts of a higher nature, 
141 

Where he will make himſelf liable, 
141, 144 

Per fraudem, what 1s evidence on it, 
141, 142 


Of paying debts of an inferior nature, 
where not a devafiavit, 178 
What funeral expences allowed againſt 
a creditor, 143 
When bound by the ſtatute of limita- 
tions, when not, 148 to 150 
On ne ungucs execuvor what is evidence, 
143 
What evidence neceſſary to prevent an 
executor de /on tort from retaining, 


| 143 
Where he may retain, 144 
What is aſſets, or not 140, 1 


What is evidence of aſſets, and how the 
defendant may diſcharge himſelf, 
140 to 146 

Where chargeable beyond aſſets, 144 
They may indorſe notes or bills, 273 
In debt by or againſt an executor how 
to declare, 168, 9, 177, 8 
What is evidence of a perſon's being 
executor, 246 
Where he pays coſts or not, 331 
Where adminiſtration is void or void- 


able, 141 
Extent, 
How to be proved, 225 
Extinguiſhment. 
155, 182 


Of a debt, what is, 
2 


F. 


Factor. 


Becoming a bankrupt, Page 42 
Where a merchant muſt come in under 
a commiſſion, or not, 42, 43 
Not anſwerable for goods at all events, 
71, 130 

Muſt fell for ready money, 130 
Actions by or againſt his principal for 


his dealings, Ibid. 
Falſe Impriſonment. 

What is ſuch, 22 

Action for it, Ibid. 


Juſtification by an officer, or in his aſ- 
ſiſtance, 23, 83 

Juſtification by juſtices of peace or per- 
ſons acting under their warrant, 


23, 24 
Who may plead the general iſſue, 15d. 
Colts, Ibid. 
Limitation of action, 22, 24 


Falſe Return. 


See Mandamus. 


Farrier. 


Where an action lies againſt him, 73 


Feme Covert, 


$:e Baron and Feme, and Execution, 


Fiction of Law. 
$8, 137, 8 


And relation, 
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Fine. 
What entry avoids it, Page 101, 102, 
103, 87 
How proved, 229 
How proclamations proved, Ibid. 


Fixtures. 


What removeable, and by whom, 34 


Forfeiture. 


Who may bring an ejefment for it, 
and what mult be proved, 107 


Form or Subſtance. 


What is ſo in a declaration, 65 
Formedon. 115 
Franchiſes. 


What may be claimed by preſcription, 


212 

Not loſt by acceptance of a new char- 

ter, 213 
Frauds. 

Seatute of, and caſes on it, 263, to 

| 267, 279, 280 

When examined at law, 263, 266 


Has not altered the manner of plead- 


ing, 279 
What contracts are within the act, 
Lid. 


See Execution. 


Fraudulent Conveyance. 


What ſo within 13 Eliz. 257, 8 


Who may take advantage of it, 258 
What within 27 Eliz. 260 
What conveyance by a bankrupt is 
261, 2 | 


fraudulent, 


G. 
Gaming. 


Addion on note for money lent to game, 
Page 274 


General Iſſue. 


What in general is evidence on it, 298 


Glebe. 
What is evidence of the extent of it, 
248 
H. 
Hand Writing. 
See Writing. 
Hearſay. 
Where evidence, 233» 294, 295 


Heir. 


What belongs to him or to the execu- 


tor, 34 
When to declare againſt him fpecially 


as collateral heir, 176, 300 
Plea of riens per deſcent, 175, 6 
How plaintiff may reply, 176 
What the heir may give in evidence on 

ſuch plea, I75, 299, 300 
Where one takes by deſcent or deviſe, 

a 175, 261 

Iſſue on the ſufficiency of the lands de- 
ſcended, is bad, 76 
What 


— —————— 


. 


What is aſſets in his hands, Page 171 
175, 259, 261 

Of different judgments againſt him, 
175, 176 

By what covenant bound or ſhall take 


advantage, 158, 9 
Heralds' Office. 
'Their books are good evidence to prove 
a pedigree, 248 
Hiſtory. 
General, where good evidence, 45:4. 
Hue and Cry. 
Actions on ſtatute of, 134 
For what robbery it lies, Ibid. 
What hundred anſwerable, Ibid. 
For what ſum, | 186, 187 
Who may be a witneſs, 187 
Who may bring the action, Tbid. 


Robbery need riot be proved at the 
place where laid, Ibid. 
What muſt be done previous to the 


bringing the action, | 185 
What muſt be given in evidence, 184, 
186, 7 

If one of the offenders taken, 187 


But this muſt be pleaded, Lid. 
Negligence of freſh ſuit in another 


county, | Bid. 
Limitation of action, Lid. 
I. 
Jeofails. 900 
Impriſonment. 
Fee Falſe. 


| 


Impropriation. 
How proved, Page 247 
Indictment. 


Or proceedings on it, no evidence on 
an appeal, 243 


Infant. 


He muſt not refuſe to make aſſignmen: 
of dower, 117 
How to take advantage of infancy in 
debt, 172 
If he ratify his promiſe after full age, 
Is 

If he give bond under age, and K. 
miſe at full age, this is not good, 
155, 182 

Infancy may be given in evidence on 
hon aſſumpfit, 154 
When chargeable for money lent to 
buy neceſſaries, Ibid. 
For what neceſſaries chargeable, 161d, 
His deed voidable only, 172, 177 
May take advantage of a ptomiſe made 
to him, 155 
Not prejudiced by his guardian's an- 
ſwer in chancery, 237 
Cannot be an informer, 196 
If leſſor of plaintiff in ejectment, muſt 
give ſecurity for coſts, 111 
What contracts he may make, 155 


Inferior Courts. 


How officer or party muſt juſtify under 
the proceſs of it, and how the plain - 
tiff may reply, 83 

If they hold plea of a thing done out 
of their juriſdiction, the wholt pro- 
ceedings are void, 65 


Information. 


In quo tarranto, (ec gen warrants: 


EN D:-E- Ib 


Inn-keeper. 


When anſwerable for the goods of 
gueſts, Page 73 
What proof neceſſary in ſuch action, 
Ibid. 

Where an action lies againſt him or not, 
Lid. 


Where he may retain till paid, 45 


Inquiry. 


Where the writ may be granted or not 


after verdict, becauſe no damages 
given, 58, 203 
In replevin after nonſuit, 57, 58 
On the execution of the writ the judge 
is only an aſſiſtant to the ſheriff, 58 


Inqueſt, 


Of office, 215, 216 
When evidence, and how proved, 228 


Inrollment. 


See Deeds. 


Inſpection. 
Of corporation books, at what time 
granted, 210 
Inſolvent Debtor. 
What is good evidence on à plea of 
the act, 173 


Inſurance 


See Policy. 


Intereſt, 
To what time the plaintiff ſhall recover 
it, Page 273 
Inventory. 
"Copy of it when evidence, 140 


Taken by ſheriff on execution, good 
evidence of quantity and quality of 
249 


Joint and Several. 


Where action ſhould be one or the 
other, 5, 152, 157, 188, 202 
Contract, where ſo, 258, 208 


Joint-tenants. 


Poſſeſſion of one, where of both, 34, 35, 
102, 115 

When one may bring trover againſt the 
other, 34» 38 
When againſt another perſon, 38 
May join in a leaſe to bring an eject- 
ment, 107 
Where jointenancy muſt be pleaded or 
given in evidence, 35 


Iſſue. 


What evidence will maintain it gs, 58, 
59, 65, 66, 75, 76, 257, 258, 268, 
299 to 303 

Where well joined, 300, 301 

Where the ſubſtance is proved, it is ſuf- 

ficient, 299 
So where the ſubſtance is found by the 
verdict, 65 
On whom the proof lies, 297 
Where the iſſue are bound by a reco- 
very againſt tenant in tail, 230 
Iſſue on the ſufficiency of lands de ſcend- 
ed to an heir, is bad, 176 
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Judgment. 


Where a party mult ſhew it in a juſti- 
fication in treſpaſs, Page 22, 84 
Where erroneous, and where void, 66, 


82, 83, 

Difference between erroneous and void 
judgment, Ibid. 
Where a ſheriff muſt ſhew it, 91 


Where it is evidence tho? between dif- 
ferent parties, 231, 244 
Where it ſhall bind from the time of 
filing the original, or only from the 
time of judgment given, 105 
Judgment in one action where a bar to 
another, | 49, 102 
Againſt the heir how far it ſhall bind, 


104, 105 
What judgment ſhall be given againſt 
him, 175 


Jury. 


Special, where and how granted, 304 
The party applying for a ſpecial jury 
ſhall pay the coſts, unleſs the judge 
certify, 305, 335 
Challenges, Ibid. 


Cannot be a tales granted on indict- 


ments or informations without a war- 
rant from the attorney general, 305 
Who may be jurors, 306, 307 
How the jury muſt behave after they 
are ſworn, 308 
What miſbehaviour will avoid the ver- 
dict, 


Where they are bound by eſtoppel, | 


298 


L. 
Landlord, 


What things belong to him or the te- 
nant on quitting, 34 


Where he may bring ejectment without 
notice, Page 96, 97, 177 
What is a confirmation of a leaſe, or 
not, Ibid. 
Where he may juſtify entering the pre- 
miſes, | 85 


Lapſe. 


If the ordinary is not named in the writ, 
a lapſe incurs, aliter if named, 124 
There muſt have been an actual dif. 
turbance, or lapſe will incur tho? the 


ordinary is named, Ibid. 
At what time the lapſe ſhall incur, 
Ibid. 
How the fix month ſhall be accounted, 
125 
Latitat. 


To take advantage of time of ſuing it 
out to ouſt a plea of the ſtatute of 
limitations, it muſt be replied and 
ſhewn to be continued, and cannot 
be given in evidence, 151 

May be the commencement of a ſuit, 
or only to bring the party into court, 
and in the laſt caſe may be ſued out 
before the cauſe of action accrued ; 
but if the plaintiff reply it was a com- 
mencement of the ſuit, the defen- 
dant may rejoin a a/jumpfit before 
ſuing it out, dbid, 


Leaſes. 


Where acceptance of rent is or is not 


a confirmation, 96, 177 
Parol when good, 177 
Where a leaſe to an infant is void, or 

voidable, Ibid. 
Made by an attorney, Ibid. 
Difference between leaſes for years and 

at will, 84, 85 


See void and voidable, 


1-N [0 © 


Legacy. 
When aſſumpſit lies for it, Page 131 
Legitimacy. 
What is evidence of it, 111, 112 
Regiſter good evidence, 247 


How long a woman may go, 114 
Second marriage whilſt the firſt ſubſiſt- 
ing, void without divorce, Lid. 
Evidence of father or mother, 247, 287 
Inability, evidence, 113 
Sentence of eccleſiaſtical court annul- 
ling a marriage, concluſive, 113, 
244 

Rule not to baſtardize after death, 
holds only between i eigne and 
muliere puiſus, 114 


Letter of Attorney. 


See Attorney. 


Levant and Couchant. 


Where commonable cattle muſt be, and 


what 1s ſo, 59 
If iſſue is taken on it, all muſt be 


proved ſo, 299 
Levari Facias. 
What to be levied on it, 91 


Libel. 


When the defendants may juſtify or 
give the truth in evidence, 8,9 
Where variance material, 6 


What is proof of a publication, 6, 7 


Limitation of Actions. 


Where the plaintiff or defendant are be- 
yond ſea, the ſtatute don't run, 150 
What are merchants* accounts within 


Where an executor is not bound by the 
ſix years, Page 150 

If the plaintiff would take advantage of 
the time of ſuing ont the latitat to 
ouſt this plea, he muſt reply it, and 
ſhew it continued, and cannot give 
it in evidence, 151 

If the writ is not ſued out within the 
year, though the teſte be, yet it is 
not ſufficient, 195 

What is the limitation in different ac- 
tions, ſee the ſeveral heads. 


Livery of Seiſin. 


See Seiſin. 


Local and Tranſitory. 


What is, and where to be proved, 5, 
10, 23, 46, 64, 160, 161, 170, 


177, 178, 195, 


the exception of the act, 149 | 


How pleaded, 99 

Lunatick, 
When it may be given in evidence, 
173 
How to traverſe the inquiſition, 215, 
216 

M, 

Maihem, 

What is a juſtification, 18, 19 


May be viewed by the court, and da- 


mages increaſed, 21 
Juſtified by an officer of the army, 19 
P b 


. 


Malicious Proſecution. 


In what caſes the action lies, Page 11, 


' ' 1a, 13 

Lies not till the firſt action determined, 
13 

Expence ſufficient ground, Ibid. 


How the plaintiff muſt declare in an 
action for maliciouſly holding to bail, 
12 

What the plaintiff muſt prove, 14 
When expreſs malice to be proved, 
Ibid. 

What evidence for the defendant, Id. 
Probable cauſe a good excuſe, bid. 
Action againſt ſeveral, and one found 
guilty, Ibid. 
What the defendant ſwore on the in- 
diament when evidence, 14, 15 


Mandamus, 


In what cafes it lies, 199, 200, 201- 
What a ſufficient ground for granting 


it, Lid. 
Where one writ lies to ſeveral perſons, 
200 

One writ will not lie to reſtore ſeveral 
perſons, Tbid. 
When granted in the firſt inſtance, 
200, 201 

To whom to be directed, 199, 200 
What a good writ, 204 
When to take exceptions to the writ, 
205 

How obed. nce to be inforced, 201, 
202 

What a good return to the writ, 205 
to 209 

How to be made, | 209 
Remedy for a falſe return, 64, 202 


Action mult be brought in X. B. 203 
Who may remove a member of a cor- 
poration, and for what cauſe, 205 


to 209 


Where the party may traverſe the re. 
turn, and have an action too, 


' Page 203 
Error lies on the traverſe, 204 
What is good evidence on the traverſe, 
209 
Miſnomer in the writ, how taken ad- 
vantage of, 20g 
Manor, 

What is evidence of the extent of it, 
243 

Marriage. 
Proof of, 28, 112, 113 
What marriages good now, 112 
Action for breach of promiſe of it, lies 
for an infant, I55 


When it mult be according to the cere- 
monies of the church of England, 
28, 113 

Sentence of eccleſiaſtical court, conclu- 


ſive whilſt unrepealed, 113, 244 
Where not, 244 
Where the parties are put to prove all 

ceremonies or not, 114 
Conviction for bigamy good evidence, 

245 

Of the plea ne ungues accouple, 118, 
136 

Promiſe of marriage not within the 
ſtature of frauds, 280 


When the legality of the marriage 
comes in queſtion, 118, 245 
Father or mother good witneſles to 
prove the marriage or acceſs, 287 
How to be tried, 113, 118 
Regiſter, or a copy, good evidence, 
247 
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Maſter and Servant. 


Againſt which the action may be 


brought, Page 47, 70, 132, 3 
Sevant may juſtify an aſſault in the de- 
fence of his maſter, 18 
But not the maſter in defence of his 
ſervant, | Ibid. 
Where the maſter or ſervant may bring 
an action, 70 


Maſter may have an action for the bat- 
tery of his ſervant, 18, 77 
Or for digging a ditch into which his 
ſervant fell and broke his leg, 77 
Where the maſter is anſwerable for his 
ſervant, 47. 70, 77 
Maſter may have an action for money 
received and given away by the ſer- 
vant, 35 
Where a ſervant is juſtified by his maſ- 
ter's orders. 47 


Memorandum. 


Though it refers to a time before the 
cauſe of action accrued, yet it is no 


cauſe of a nonſuit, 17, 137 
When and how cured, Ibid. 
Merchant, 


What are merchants* accounts within 
ſtatute of limitations, 149, 150 


See Factor. 


Meſne Profits, 


Action ſor them after ejectment, $7 
Coſts of ejement recovered in ſuch 
action, 39 


If brought by the nominal plaintiff the 
court will ſtay proceedings till ſecu- 
rity given for coſts, Page 89 

What to be proved in ſuch action, 87 

For what time plaintiff is intitled to re- 
cover, 87, 88 

Limitation of action, Ibid. 


Miſnomer. 


Of a corporation in a mandamus, how 
to be taken advantage of, 205 


Modo and Forma. 
Whereof the ſubſtance of the iſſue, or 


not, 300, zot 
If it is, it muſt be proved, 300 
Modus. 

To what it extends, 191 
What is evidence of it, 236 
Monopolies. 

Rules concerning them, [76] 

Monſtrans de Droit. 215 
Mortd'anceſtor, 
Aſſize of, 120 
Mortgage. 
See Bankrupt and Fraudulent Convey- 
ances 
Moveables, 
What are, 34 
Mutual Debts, 


What are ſuch, 178, 179, 180, 181 
Bbz 
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N. 
Navy Office, 


Regiſter of, good evidence of a death, 
- Page 249 


Ne Admittas. 


When to be ſued out, and what uſe it 
is of, 124 


Negative. 
Where to be proved, 


= 


297 


Negligence. 
Sce Caſe. 


New Aſſignment. 


Where neceſſary, 17, 92 


New Trial. 


At what time to be moved for, 325 
For what cauſe, 326, 327, 328 
Cannot be on part of the record, or for 

one defendant only, 326 


Nil Debet. 
When a good plea, 169, 170, 171 
176, 177 
What is evidence on it, Ibid. 


Nil habuit in Tenementis. 


When a good plea or not, 190, 170 
When to be given in evidence, 177 


Noctanter. 


Writ of, Page 215 
No colts, 334 
When and what to plead to it, 217 


Non Dimiſit, 
Where a good plea, 70 


Non Tenure. 


Muſt be pleaded in reſcous, 63 
But may be given in evidence in caſe, 
Ibid. 


But not on rien arrear in replevin, 5g 


Notice, 


Where landlord mutt give notice before 
he brings ejectment, and what, 96 
Where neceſſary on avoidance of a 
living, 124 
Where to remove a member of a cor- 
poration, 208 


Novel Diſſeiſin. 


Aſſize of, 120, 121 


Nudum Pactum. 
See Aſſumpſit. 


Nuſance. 


Action for, 26, 74, 75 
Continuance of it, where actionable, 
75 
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O. 


Oath. 


On a former trial, not evidence unleſs 
between the ſaid parties, Page 242 
Where allowed, tho* the witneſs is Iiv- 
ing, 243 
Oath of a witneſs is evidence to diſ- 
credit, but not to confirm, what he 


ſwears, 242 
Office. 

Action for diſturbance in taking the 

profits of, 76 

Aſſize for it, 120 

How to prove the value, 76 


When neceſſary to ſhew a title, and 
when proved, Ibid. 
When reſidence is required in an office, 


206, 207 
What is a cauſe of removal from an 
office, Ibid. 


Who has the power of removing, 205 


What is a refuſal of an office, Ibid. 
Inqueſt of office, 215, 216 
Action for miſbehaviour in, 64 


Within what time to take the ſacra- 
ment, and when to take advantage 
of it, 209 


Office Copy. 


Where evidence, 229 


Officer. 


When atreſpaſſer for executing proceſs, 
81, 83, 84 

Who may plead the general iſſue, 23, 
24 

What warrant is ſufficient to juſtify 
him, - 


When actions to be brought againſt 


23, 2% 83 | 


them, Page 24 
Juſtification by them or perſons in their 
aid, 23, 83 
When they muſt ſhew a copy of the 
judgment, 91, 234 
Coſts, 332 
When and how an officer may entitle 
himſelf to double coſts, Ibid. 
Overſeers, 
Avowry by them, 38 
Actions againſt them, 23 
Coſts, 332 
Oyer. 
Where a perſon is intitled to it, 253 
P. 
Papiſts. 
Diſabled to preſent, 125 
Parceners. 


When the poſſeſſion of one is the poſ- 
ſeſſion of both, 34, 102 
One may deliver a thing to another, 


262 
One cannot bring trover againſt the 
other, 34 


May join in a leaſe to bring an eje&- 
ment, 107 

After petition to preſent by turns they 
are ſeiſed of their ſeparate parts, 
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Partner and Partnerſhip. 


Where given in evidence, or to be 


pleaded, Page 152, 158 
Partition, 
The effect of it, 123 
Patents. 
Rules concerning them, [76] 
Pawn, 

What is ſuch, 72 
When pawnee may or may not uſe the 
pawn, Lid. 
When he may have debt for his money, 
72, 168 

When and what action lies againſt the 
pawnee, 72 
If loſt, who chargeable, . Ibid. 

Payments, 

When general, who to apply them, 174, 
282, 283 

What is evidence of payment, 174 
What is evidence of payment of inte- 
reſt, on an old bond, Ibid. 


Payment before the day may be given 
in evidence on the plea of /o/vit ad 
diem, Ibid. 

If intereſt be proved to be paid at any 
time after the day, the plaintiff ſhall 
recover unleſs the defendant plead 


folvit poſt diem, 174 
Pedigree. 


What is evidence of it, 248, 295 


Penal Statutes. 


Where action to be brought by the 
party grieved, 188, 194, 195 


| 


General rules concerning actions ow 
them, Page 194, 5 
Where the defendant muſt ſhew a pro- 
viſo, or ſubſequent ſtatute in plead- 
ing, or may give in evidence, 225 


Limitation of ſuch actions, 194 
In what county or court to be brought, 
195, 196 


Of compounding ſuch actions, 196 
Action cannot be brought for leſs than 


the penalty, Ibid, 
Infant cannot be an informer, Bid. 
Where the defendant may pay the pe- 

nalty into court, 197 


In debt on a penal ſtatute the plaintiff 
may recover againſt one defendant 


only, 188, 9 
Of pleading a recovery in another ac- 
tion, 197 
What is a good plea, 197, 225 


Venire ſhall be of the body of the 
county, 197 


Per Fraudem, 


Ser Executors. 


Perjury. 


What evidence is ſufficient on an indict- 
ment for it, 238, 9 
Where the party injured may be a wit- 
neſs, or not, 289 


Pleas and Pleading. 


Where the plaintiff may take advantage 
of a fault in his own declaration, 77 
Where ſeveral facts may be traverſed 


if they make but one point, 93 
Where to conclude to the court or 
country, Ibid. 
Manner of pleading is not altered by 
the ſtatute of frauds, 251 
Where a deed mult be ſhewn or not in 
pleading, 249 to 254 
Ne 


IE 


No evidence need be given of what is 
agreed by the pleadings, Page 298 
What may be given in evidence on the 
general iſſue, becauſe it cannot be 
pleaded, 298 


Plene Adminiſtravit. 


What to be proved on this iſſue, 140, 
114 


Policy of Inſurance, 
In an action for a total loſs, the party 
may recover for a partial loſs, 129 
Poor. 


Poor rate may be diſtrained for before 
the time expires for which the rate 
is made, $2 


See alſo Overſeers, 


Ports, 


What is evidence of the extent, 248 


Poſtea. 
See Verdict. 


Prer8gative. 


The king is not bound in caſe of a bank- 
ruptcy till actual aſſignment, 41, 42 
The king cannot loſe his right of pre- 


ſentation, 123 
He cannot pardon a perſon convicted of 
perjury on the ſtatute, Ig1 


He is not obliged to join in demurrer 
to evidence, 


313 


Preſcription. 


Hiſtory is not evidence of a particular 
cuſtom, aliter of a public matter, 

Page 243 

Hearſay is evidence of a preſcription, 

295 

When the evidence varies from that al- 

ledged, 59, 60, 74, 209 

One preſcription is not pleadable againſt 

another, 74 


What franchiſes may be by preſcription, 
212 


Preſentation. 


What is evidence of it, 105, 295 
Parole evidence of it where good, Id. 


Sce Quare Impedit. 
Preſumption. 
Thirty years ſufficient to preſume a 
grant, 7 3 
Priſoners, 


How made over by the ſheriff, 69 

Where they may be retaken, 

Examination of priſoners for felony 
before a jullice of peace mult be with- 


out oath, 242 
Probate, 
Of a will no evidence in caſe of lands, 
. = 
Aliter in caſe of perſonal eſtate, 246 
Proceſs, 
See Latitat. 
Proclamation. 
Where a printed one is evidence, 226 
Bb4 


Profert. 
Where neceſſary, and why, Page 249 to 
254, 310 
Where not neceſſary, 250 to 253 


Where an authority, or letter of attor- 
ney, need not be ſhewn, though a 
leaſe be made under it, 177 

Where a copy of a deed inrolled is ſufti- 
cient evidence on a profert made, 


| | J 253 
Hy On plea of tender of amends in reple- 
. vin, need not bring the money into 
kl court, 60 
# N Prohibition. 

of. For what granted, 218, 219 
43 How obtained, Lid. 
3 Coſts, how allowed, 331 
49 


What is good within the ſtatute of 
frauds, 280 
What mult be in writing, 279, 280 


dee Aſſumpſit, Frauds, 


Promiſſory Nate. 


4% What 1s good, 272, 273 
Where evidence in aſſumpſit, tho* not 

declared on, 230, 7 

Who may indorſe it, 273 

A bare indorſement transfers no pro- 

perty, | 275, 278 

Action by or againſt an indorſee, 273, 4 

What muſt be proved in ſuch action, 

27 3» 274, 277 

— Where the indorſement 1s ſet out in the 
declaration different from what it is, 

275 
44 What may be given in evidence in an 
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action between the parties themſelves, | 


— — 


INDEX. 
| 


to impeach the promiſe, tho“ not in 
caſes of third perſons, Page 274 
Note given for money lent to game 
with 1s totally yoid, Ibid. 
Reaſonable time for the indorſee to 
keep the note, 273, 277 
What laches ſhall diſcharge the drawer, 


Ibid. 

Days of grace, 274 
Difference when payable to order or 
bearer, 273, 276 
What is a negotiable note, 272, 273 


Defendant may prove it to be given on 
an illegal conſideration, 274, 278 
Note muſt be proved on a writ of in- 


quiry, 278 
See Bill of Exchange. 
Property. 

By what delivery altered, 36, 50, 51 
Proviſoe. 


See Penal Statutes. 


Puis Darrien Continuance. 


What may be pleaded, and how, 97, 309 


310 
The form of the plea, 311 
* 
Q 


Quare Impedit. 


In general the plaintiff muſt ſhew a 
preſentation, 122 
Where he need not, Ibid. 
Preſentation by whom ſufficient, 76:4. 
Who may have it, 122 
| Where, 


INDE X. 


Where, and what damages to be reco- 


vered, Page 123, 124 
What is evidence on it, 124 
No colts, 328 

Quo Warranto, 
Information in nature of, 210 


In what caſe it lies, 210, 211 
Lies againſt private perſons or a whole 


corporation, 212 
What is the proper plea, 211 
R. 

Recital, 
Of a will, where good evidence or not, 
108 

Records, 
How proved, 226 
Where they are evidence, 230, 244, 
245 


Conviction at the ſuit of the king for a 
battery is no evidence of it in an ac- 


tle. 16 
Where the recital of a record is evi- 
dence, 226, 7 


Where the whole record muſt be ex- 
emplified or not 227, 8 
A copy is not evidence — the record 
is brought into court in parchment, 


228 


Where a copy is evidence without prov- 


ing it a true copy, Ibid. 
A return to an inquiſition poſt mortem 
cannot be read without the commiſ- 
ſion, Lid. 
Where an office copy is evidence, 229 


May be pleaded without a profert, 252 


Recovery, 


In one action when evidence in, or a 
bar to another, Page 7, 19, 33, 49 
How proved, in evidence, 230, I 


Rectory. 


Title to it how to be proved, 195 


Refuſal, 
Of office, what is, 205 
| See Tender, 
Regiſter, 
Of births, marriages, or burials, or a 
copy, good evidense, 247 
Of Navy office, 249 
Relation, 8 7 


Where the declaration is general, and 
the cauſe of action ariſes within the 
term, it ſhall not prejudice the plain- 


tiff, 137, 8 
Remittitur. 
In what caſes allowable, 171, 180 
Rents. 
What may be reſerved, 85 


Grantee of a reverſion to take advan- 
tage of right of entry for non- pay- 


ment, 160 
How recoverable, 56 to 59, 138 
When nil habuit in tenementis is a good 

plea, 139, 170 


3 When 


_ — — — 


. 


When ejectment is brought, the tenant '| Avowry for rent, at a later day, no 
may pay arrears into court, Page 97 bar, Page 56 
Caſe for uſe and occupation, '39 | May diſtrain for one thing, and avow 
In covenant for non-payment, _ for another, 55 
plea, 3 16 Property in the plaintiff, 53 
What rents may be diſtrained for, 56, Where a writ of enquiry ſhall be after 
_ a nonſuit, $7, 58 
Aſſumpſit for them, | 5 3 | When the defendant claims property, 
Debt for them, 170, 8 | 54 
'1 Covenant for them, 159, 160, a = 1 leaded, Ba 
a Where coſt 
4 7 {s there be 5 57 
ty Rent is not ſulp — _ | | Non-tenure no good evidence on view 
{9 an actual eviction, 177 
my When extinguiſhed, 182 e e Res- 59 
1 On plea of tender of amends need not 
xt | X. bring the money into court, 60 
if! Repairs. Where and how judgment ſhall be for 
1 Of a church ſeat, when to be proved, the rent in arrear, and not for r-- 
q ; 76, 219 torn. habend. 58 
ji | 4 
1 Replevin. Replication. 
44 Two ſorts, | 52 
12 Where the ſheriff may make it, 52, $3 Sce de injuria, &c. and the ſeveral 
i ; What is a good return by the ſheriff, heads. 
#3 Who may bring it, 52, 53 Reputation, 
14 When ſeveral may join, 53 ö 
22 By executors, Ibid. | Where evidence, 233, 294, 295 
4 By huſband and wife, Ibid. 
. Form of a declaration, Ibid. Requeſt, | 
1 Certaity in dedj;, 1 — 
wal Plea, 54» 59, 60 ' 
15 General Iſſue, | 54 
ig What is evidence thereon, Ibid. What ze; Reſcous. g 
EY Where there ſhall be a return without * n : 67 1 
5 Who may have the action, 61, 62 
| an avowry, or not, 54» 55 , be iuftified 
3 When the plaintiff may demur, 53 Where it can or cannot ; | 
; . Avowry, when and how, 53, 54, 55 ; : ; Ilia. 
'3 56 | What may be given in evidence on the 
4 When good for part, tho? bad for the general iſſue, Ibid. 
. reſt, 56] Where treble damages, 62 , 
Avowant muſt make a good title in m- | What mult be proved in ſuch action, 
nibus, you . 0 
When avowant mult traverſe the place | Perſon reſcued a good witneſs, 213i, 
in the declaration, 54 | Where it ſhall excuſe the ſheriff, 63 
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- Retainer. 


No right of, where there is a ſpecial 
agreement, Page 45 
Who may retain, and for what, 45, 48 
Of a chaplain, how proved, 124, 5 
Where an executor or adminiſtrator 
may retain, 48, 141 

Where it may be given in evidence, 
141 

Return. 

Of reſcous, what good, 63 
What return is proper, where a bank- 
ruptcy happens after goods ſeized, 


41, 42 
Right, 

Writ of, 115 
Petition of, 215 
Rule of Court. 

How proved, 229 


8. 
Sale. 

Of goods when complete, 36, 50 
Scandalum Magnatum. 
How puniſhable, 3 
Declaration muſt alledge that the plain- 

tiff was wnus magnatum, 4 
How defendant may juſtify, 8 


Second Deliverance. 
Writ of, what it is, 58 


n Seiſin. 
Of tenant to præcipe, when it muſt be 
proved, in giving a recovery in evi- 
dence, | 230, 1 


Where livery preſumed, or to be proved, 
Page 256 


Seiſure. 


Information of, 45 
If the judge certify that there was a 
probable cauſe, there is no coſts, and 
only two-pence damages beſides the 
value in an action for a ſeizure, 1bid. 


Sentence. 


Where the ſentence of one court is evi- 
dence in another, e Courts. 


Servant. 


Sce Maſter. 


Set-off. 


How to be pleaded, 178,9 
With what pleas notice of ſet-off may 


be given, 181 
What debts may or may not be ſet 
off, 178, 9 


In what action it may be, 178 to 182 
Where a defendant cannot ſet off in 
actions brought by an aſſignee of a 
bankrupt, Ilid. 


Sheriff. 


Where reſcous ſhall excuſe him, 63 
How anſwerable in eſcape, ſce Eſcape. 
Debt againſt a ſheriff not within the 
ſtatute of limitations, 168 
Action lies for taking inſufficient 
pledges, 61 
What evidence neceſſary in ſuch action, 
Ibid. 
How he may juſtify in an action againſt 
him for levying on a fl. fa. 91 
Where he mult ſhew a copy of the 
judgment, 91, 234 
How 


1 
| 


IN D E x. 


What he may or may not give in evi. 


How priſoners are made over, Page 68 
Under-ſheriff is anſwerable in caſe of 
death of ſheriff till a new ſheriff ap- 
pointed, Tbid. 
Where a new one mult take care of all 
perſons in his cuſtody, Ibid. 
Treſpaſs againit him for taking goods 


in execution, 91 
Trover againſt him, 41, 42, 45, 46 
By him, 33 
Where made liable by a ſubſequent act 

of bankruptcy, 41 
Debt againſt him for money levied, 

| 167, 168 


Where it is a good return to ſay nullus 


venit ad ofiendum, &C, 53 
Shop-Book, 
Where evidence, 282, 383 
Slander, 
What is, 3 to 10 
Scandalum magnatum, 3» 4, 8 
What actionable, 4, 5, 10 


Where ſpoken in reſpect of an office of 


truſt or credit, 4. 5 
How words to be underſtood, 4 
How declaration to be proved, 5, 6 


Words ſpoken in confidence not action- 
able, 8 
Nor if ſpoken through concern, 9 
Charging a man with a crime he cannot 
be guilty of, 5 
When ſpecial damage to be proved, 
6, 7,17 

What the plaintiff may give in evi- 
dence in aggravation, 7 
When defendant muſt and how he may 
juſtify, 5, 8, 9 
Where the plaintiff has once recovered 
damages, he cannot bring another 
action for other ſpecial damage, 7 
Where part of the words only are ac- 
tionable, the court will grant a venire 
Ac move, 8 


Ci 


| 


dence, Page 5,9, 10 
Entire damages where ſome of the 
words not actionable, if all in the 
ſame count, good, 3 
One action cannot be brought againſt 
two perſons for ſpeaking the ſame 


words, 5 
Coſts, 10, 11 
Limitation of action, | 11 


Solvit ad, or poſt Diem, 


When it may be pleaded, 173, 4 
What evidence upon it, Ibid, 
Special Matter. 

When evidence on the general iſſue, 

23, 298 
Spiritual Court. 
See Courts, 
| Stamps. 
Surrender of a term need not be on 
ſtamps, 110, 111 
Muſt be on all deeds, 269 


Where a leafe, though not by deed or 
agreement mult be ſtamped, hid. 
On what inſtruments and what neceſ- 
ſary, 268 


Statute Merchant. 
See Ejeftment. 


Statutes, 


General ſtatutes need not be recited, 4 
General rules relating to actions given 


by ſtatutes, 194, 5 
Private acts muſt be ſhewn, 222 
Where not neceſlary, 224 

Where 


IN D E X. 


Where proviſo muſt be ſhewn, or not, 5 Eliz. e. 4. 


Page 225 13 Elix. c. 5. 257 
What is a private or public act, 223 13 Blix. c. 7. 38 
Where a public act muſt be ſhewn, and Gs. * 124 | 
cannot be given in evidence, 224, 5 18 Eliz.C. 5. 196, 333 | | 
What is evidence of a general act, 225 Go 10 | 
What a private act; Ibid. * 323 | 
Mert. c. 1. 116 $7 HA. © 4 259, 9@ | 
Glaſter. 6 Ed. 1. c. 1. 328 e 140, 5, 106 | 
2 no 31 Tx. c. 5. 194 | 
43 Eliz. c. 2. 112 | 
Weftm. 1. c. 34. 3 ad 329 ö ö 
. 2. c. 5. . 1 Jac. 1. c. 15. 38, 43, 262 | 
Wim. 2. c. 1. 224 3 Fac. 1. e. 223 | 
Gs. BY 035 4 Fac. 1. c. 3. 331 1 
c. 26. 217 7 Fac. I. e. 5. 332 | | 
c. 30. 123, 304 c. 12. 282 I 
c. 31. 315 21 Jac. 1. c. 3. 75 | 
13 Ed. 1. e. 2. 58 c. 4. 195 [| 
13 Ed. 3. c. 23. 127 c. 12. 23, 332 (| 
25 Ed. 3. c. g. 127 c. 13. 323 
14 £4. 3. c. 6. 322 c. 16, 10, 22, 92, 102 1 
31 Ed. 3. c. 11. 127 103, 115, 148, 150, 262 
Marlbr. c. 3. 302 0 9 42, 38 
42 Ed. 3. c. 11. 304 eee 1 85 * 
Winton. c. 2. 184 Y Has $42 3 
16 & 17 Car, 2. c. 8. 10, 88, 119, 
8 Hen, 6. c. 12. 322 169, 197 
x 324 | 
3 Lbid. 17 Car. 2. c. 7. | 57 | 
3 Hen. 7.c. 10. 125 18 Car. 2. c. 8. 312 | 
4 Hen. 7. c. 20. 197 22 & 23 Car. 2. c. 9. 329 | 
11 Her. 7. c. 20. 101 c. 25. 48 
21 Hen, g. c. 13. 124, 196 29 Car. c. 3. 91, 263, 266, 278, 9 a 
"<6 1 111 e. 7. 63, 184 5 
c. 19. 57 384. SA. c. 14. 175, 250, 261 | 
23 Hen. 8. c. 15. 330 5 V. GM. c. 11, 333 
31 Hen. 8. c. 13. 189 405 V. M. c. 18. 210, 334 | 
32 Hen. 8. c. 2. 115 788. z. c. 232 305 | 
c. 28. 100 8 9. z. c. 11. 163, 330, 33s ; 
c. 30. 322 c. 26. 67, 68 | 
c. 34. 159 9 & 10 F. 3. c. 11. 312 
e. 37» 56, 177 c. 17. 272, 278 
2 3 Ed. 6. c. 13. 185 10 & 11 . z. c. 16. 105 
5 Ed. 6. c. 14. 225 398 4 Au. c. 9. 137, 272 
2&;3P.& M.c. 13. 242 4& 5 Amn. c. 16, 59, 103, 125, 
. 10. Ibid, 169, 171, 325 
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6 Am. c. 18. Page 85 
7 Ann. c. 18. 123 
9 An. c. 14. 195, 274 
c. 20. 64, 210, 211, 325 

10 Aun. c. 18. 25 3, 256 
12 Ann. c. 14. 125 
3 Geo. 1. c. 68 
5 Geo. 1. c. 6. 209 
c. 13. 325 

11 Gee. I. c. 201 
2 Geo. 2. c. 22. 178 
c. 23. 145 

4 Geo. 2. c. 28. 55, 96 
5 Geo. 2. c. 30. 43, 181 
8 Geo. 2. c. 16. 185, 6, 7 
bk. 179 

11 Geo, 2. c. 19. 55, 60, 82, 95 
14 Geo. 2. c. 20. 231 
17 Geo. 2. c. 38. 82 
19 Geo. 2. c. 34. 46 
22 Geo. 2. c. 24. 186 
24 Geo. 2. c. 18. 19, 305, 335 
c. 44. 23, 83 

25 Geo. 2. c. 265 
26 Geo. 2. c. 33. 113 
27 Geo. 2. c. 20. | 83 


See alſo Penal Statutes, 


Surrender. 


Of a term may be by note in writing, 
and without ſtamps, 111 
What amounts to a ſurrender, IId. 


Survey. 
Of a manor, where evidence, 248, 283 


— 


e 


To 


Tales, 


Cannot be on inditments or informa- 
tions without a warrant from the at- 


305 


torney-general, 


| 


Tenant in common, 


Who is ſuch, Page 8g 
When and how to be pleaded, and 
given 1n evidence, 34,91 
When the poſſeſſion of one is the poſ- 
ſeſſion of both, 34, 35, 102, 115 
After petition io preſent by turns, they 
are ſeiſed of their ſeparate parts, 123 
When one can bring trover againſt the 
other, 34» 35 
When againſt another perſon, 35 
When one can bring an ejectment 
againſt the other, 109, 110 
They cannot join in a leaſe to bring 
an ejectment, 107 
What is an ejectment of one tenant in 
common of another, 110 
Where they muſt join or ſever, 157,8 


Tender and Refuſal. 


When it amounts to payment, 72, 166 


In covenant how to be pleaded, 166 
What tender is good, r 5 5, 6 
Of what time to be pleaded, Ibid. 


Of amends when good in replevin, 60 


In treſpaſs, | 92 

At what time to be pleaded, 156 

How the plaintiff may reply, 1bid. 
Tenor, 

What is ſuch, 6 
Term, 


Where there ſhall be a relation to the 
rſt day of the term, or to the time 
of filing the bill only, 137, 8 

Termor may enter immediately after 
an Habere facias ſei ON & reco- 
very by 21 H. 8. 111 


1 N iD & 3 


Terrier. 
Of a manor good evidence of its boun- 
daries, Page 248 
Whereof a glebe good, Ibid. 
Timber, 
Whoſe property it is, 84 


Againſt what tenant an action lies for 
cutting them, 84, 86 
What action lies, Ibid. 
Excepted in the leaſe, what effect · ĩt has, 
85 

Whoſe property growing on extreme 


bounds, Ibid. 
Sold by tenant in tail, 90 
See alſo Treſpaſs, Trover. 
Towing paths. 
When claimable of common right, 90 
Trade. 
What trades are within the ſtatute of 
Elix. 192 
Action on it, id. 
What is a ſufficient ſervice, 192, 3, 4 
Action for miſbehaviour in, 73 


Traverſes 55, 56, 92, 93. 


A traverſe that a manor is not the free- 
hold of the defendant, admits that it 
is a manor, and therefore that need 


not be proved, 298 
Of inquiſitions, 215 
No coſts on theſe, 334 


Colton v. Smith, Wins. 195, Eaft. 14 
G. 3. | 
Toll traverſe is for going over the land 
of the perſon who claims the toll ; 
and there not neceſſary to lay a con- 

ſideration, 

Toll thoro' is for paſſing through ſtreets 
not his ſoil, but for paſſing over 
king's highway, and there a conſide- 
ration mult be laid, 


2 


A landlord who repairs a wharf may 
be intitled to toll for all goods land- 
ed within tbe manor. But this is toll 
traverſe, 

Mayor of Yarmouth v. Eaton, Eaſt, 3 
G. 3. ½ . 

Proſecution for toll in port good with- 
out conſideration. A port is inter re- 
galia idonea regni, where the crown 
has a right to lay a duty, and grant 
the duty away: all theſe proſecu- 

tions ſuppoſe a grant from the crown. 


Treſpaſs. 


Where it lies, 26, 79, 81, 83, 84 
Where not, 26, 77, 79 
Every part of the declaration is de- 


ſcriptive, 65 
Where treſpaſs or caſe lies, 79 
Againſt whom it will lie, 82, $3, ,86 

87, 91 
Where a treſpaſſer ab initio, 31 
Againſt huſband and wife, 22, 23 
By a copyholder againſt the lord, 85 


Where it lies againſt an officer or perſon 

acting under proceſs, 83, 84 
When they mult ſhew a judgment, 91 
When not, 23, 83 
Lies after judgment vacated, 84 
Where it lies after diſtreſs taken for the 

ſame cauſe, | Ibid. 
What certaincy is neceſſary in the de- 

elaration, | Ibid. 
Can only prove what is laid in the de- 


claration, 84 
Continuando, 86 
Abuttals when to be proved, 89 


What may be laid in the declaration, or 
given in evidence in aggravation of 


damages, 89 
What intereſt a plaintiff muſt have to 


maintain treſpaſs are clauſum fre- 


git, 85 
Where the right may come in queſtion, 
5g 
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Juſtification of local treſpaſs how to be 


made, Page go 
Where poſſeſſion is ſufficient to declare 
on, 85, 86 
Where poſſeſſion is a ſufficient juſtifi- 
cation, 89 
What is evidence on the general iſſue, 
90, 91 

Plea of diſclaimer, treſpaſs involuntary 
and tender of amends, 92 


Liberum tenementum, where it may be 


pleaded, and what is ſufficient proof 


on it, | 92 
How to reply to it, 93, 94 
Where the defendant's juſtification con- 

fiſts of many things, how the plain- 

tiff may traverſe, 93 
When the plaintiff may traverſe the 

command, &c. ina juſtification, 55 
How the plaintiff is to traverſe the title 

of the defendant, 92, 93, 94 
Guilty as to part, or as to ſome of the 

defendants, and not guilty as to the 

reſidue, 94 
De injuria ſud propria, where good or 

not, ; 93 
Sufficiency of common loft, cannot be 

given in evidence on it, Ibid. 
One defendant found guilty on the ge- 

neral iſſue, the other juſtified and ac- 

quitted, the plaintiff cannot have 
judgment, 

Where damages may be ſevered or not 

Ibid, 

New aſſignment, where neceſſary, 17, 92 

For meſne profits after ejectment, and 


by and againſt whom, 87 
What to be proved in ſuch action, Id. 
Merged in a felony, 32, 77 


Difference between treſpaſs for goods 
and quare clauſum fregit as to title 
to place where, &c. 89 


Trial. 
In dower, life or death of the huſband 


ſhall be tried by the court, and not 


by a jury, Page 118 
How a marriage ſhall be tried, 113, 
114, 118 

Trover. 
For what it lies, 32 to 38 


Where trover or mt is proper, 72 
Who may bring it, 33» 35» 45, 46 
By a landlord againſt a tenant, 34 
Againſt whom it may, or may not be 

be brought, 41, 45, 46, 47 


Of property in the plaintiff, 33, 34, 36 


Of poſſeſſion in the defendant, 33, 34 
Of the converſion, 33, 44, 45, 46, 47 
Converſion laid or proved in term, and 
the declaration general, yet the plain- 
tiff may ſhew when the writ in fa& 
iſſued, 137, 8 
How the plaintiff may declare, 33, 37 
What certainty the declaration mult 
have, 32, 37 
What the plaintiff muſt prove, 33, 37 
When the huſband and wife may join, 


How to be brought againſt huſband *. 
wife, 46 
By an executor or adminiſtrator 47, 48 
By joint-tenant, tenant in common, or 
parcener, 34» 35 
By the aſſignee of a bankrupt, 37 
What ſuch an aſſignee muſt prove, 37, 
41 

Againſt a ſheriff or officer, 41, 45, 46 
What to be proved in trover for goods 


taken at ſea, 44 
Plea, 48, 49 
Who may juſtify detaining for pay- 

ment, 45, 48 
Where joint-tenancy, Oc. may be given 

in evidence, 35 


Where to be pleaded in abatement, 7414. 
Where a taking by a ſervant is ſuffici- 


ent to charge the maſter, 47 
Where 


INDE 2 


Where a refuſal by a ſervant is evi- 
dence of a converſion by the maſter, 
Page 47 

Where bankrupt may be a witneſs to 
prove property in himſelf, or a debt 


due, 43 
Where the goods may be brought into 
court, 49 


Where proceedings ſtaid on delivering 
the goods to the plaintiff, Ibid. 


Truſt. 


Action for miſbehaviour in, 69, 70 


Tythes. 


Action for not ſetting them out, 188 
What the plaintiff muſt prove, id. 
What he muſt prove, when parſon, 14:4. 


Diſcharge of, 189 
One defendant may be found guilty, 
and others not, _ 
Nen detimands, where it may be given 
in evidence, 189 
Where the pope's bull is evidence of a 
diſcharge, 248 


How the plaintiff may declare, 188 
The plaintiff or defendant ſhall have 
coſts, 331 
What lands are exempt as barren, 191 
The ſtatute extends only to predial 
tythes, Lid. 
Parſon's book good evidence of a mo- 
dus, 236 


U. 


Uſe and Occupation. 
Action far it, 138, 9 


pe —— 


V. 


Variance. 


Where fatal in ſpecial aſſumpſit, 145, 
275 


Where varience between iſſue and ver- 
dict fatal or not, Page 56, 59, 60, 


65, 76 

Where in ſetting out a bond or contract, 

169, 170, 1 
Venire, 

Where granted dc novo, 3, 178, 313 
Venue, 

Where neceſſary, 146 
Verdict. 


In replevin, if damages are found far 
the plaintiff for part, where the de- 
fendant is intitled to a return, fo 
much of the finding is void, 57 

How it ought to be in detinue, 51 

When a verdict may or may not be giv- 
en in evidence, 33, 102, 233, 243 

Where if the jury neglect to give 
damages it may be ſupplied by writ 
of enquiry, 58, 203 

If the ſubſtance of the iſſue be found, 
that is ſufficient, 56, 65, 76 

Some of the defendants found guilty, 
others not, 14, 188 

The jury mult find all they are charged 
with, 17 

Not evidence unleſs between parties or 
privies, 232, 233, 242 

Where it is evidence thongh given be- 
tween different parties, 233, 243 

Where it cannot be given in evidence 
without proving the judgment on it, 

234 

Where it may, 234, 243 

Where the oath of a perſon deceaſed on 
a former trial, and the verdict on it, 
may be given in evidence, 242 

Verdict cannot find any thing againſt 
what the parties have admitted on 
record, 298 
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Where avoided by miſbehaviour of the 


jury, Page 308 
What defects are aided by, or ſhall be 
amended alter verdict, 320 
View, 


By how many to be had, 120, 305, 306 
Where and how granted, 305, 305 


Videlicet. 22, 66 
Void and Voidable. 


Where a leaſe is void or voidable, 96 
177 

Where a deed is fo, 172, 177, 224 
Where the reſignation of an office is 
voidable, 207 


Voluntary Settlement. 


What is, 257 to 263 


= — 


. 


Warrant. 


At what time a warrant to diſtrain for 
a poor rate may be made, 82 
When to be under ſeal, 83 
What is ſufficient to juſtify an officer, 
23, 24, 83 

Sufficient evidence in an action of eſcape 
againſt a ſhesiff of the writ and de- 
livery of it, 66 


Warrant of Attorney. 


Sce Attorney. 


Warranty. 
Of perſonal chattels, 30, 31 
Waſte. 
Were the action lies, 119 


Plaintiff may prove his title as laid, 
Page 119 

So he muſt prove the waſte to be done 
as laid, Ibid. 
What the defendant may give in evi- 
dence, 120 
Grantee may take advantage of it, 160 
When damages ſhould be found intire 


or ſeveral, 120 
If the damages are ſmall, the plaintiff 
ſhall not have judgment, 120 


Watercourſe, /ce Caſe. 
Way, /e Cale. 


Will. 


What atteſtation is good, 262, 4 
How the execution is to be proved on 
an ejectment, 264 
Probate or copy is no evidence in caſe 
of a deviſe of lands, 245, 6 
Aliter in caſe of perſonal eſtate, 246 
Where the ledger book of the eccleſi- 
aſtical court, or a copy of it, is evi- 


dence, f Thid. 
Who is a good witneſs to prove it, 265 
How to be executed, 263, 4 
Where and againſt whom a recital of it 
is good evidence, 108 
May give evidence that the probate is 
forged, 247 
So probate may be avoided by proving 
bona notabilia, Thid. 
So evidence may be given that admini- 
llration was revoked, Ibid. 
Where parole evidence may explain it, 
296, 7 


Parole evidence1s never admitted to alter 
the apparent intent of a will, 297 


Fraud in obtaining a wall, 266 
What acts revoke a will, Ibid. 
Witneſs. 

Where a bankrupt is not, 40, 43 
Party reſcued 1s, 62 
So party eſcaping in caſe of a yoluntary 
eſcape, 67 

Where 


. 
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Where the ſervant is ig an action 
againſt the maſter for the ſervant's 
negligence, Page 77 

Where and in what manner one de- 
fendant may be made a witneſs for 
or againſt another defendant, 98, 

285, 6 

A ſon, who gave away his father's mo- 

ney allowed to prove it, 35, 289, 


| : 290 
Servant embezzling maſter's goods, 
witneſs for maſter, 299 


Perſon, who preſented to a living, is 
no witneſs to prove a preſentation, 
though he were only grantee of the 
next avoidance, 105 

Party robbed a good witneſs, 187 

Where the defendant in an action for 
a malicious proſecution is a good 
witneſs to prove a felony committed, 


14, 15 
Where freemen or their wives are not 
witneſſes, 194 


Waere a legatee or creditor is a good 


ſubſcribing witneſs to a will, 265, 
266 
A party intereſted cannot be a witneſs, 


283, 288, 294 

Where he may, 288, 289, 290, 1 
What intereſt diſables, 284 
Where a truſtee is a witneſs, Ibid. 
Counſel or attornies, where witneſſes 
or not, Ibid. 
Particeps criminis where a witneſs, 286 
Baron and feme where witneſſes for or 
_ againſt each other, 286, 7 
Father or mother good witneſſes to 
prove the marriage, acceſs, and le- 
gitimacy, 287 
Perſons who have acted under an au- 
thority good witneſſes, 291 
Perſons ſtigmatized, by what crimes 
incapacitated, 291, 2 


Burning is the hand reſtores the credit, 


Page 292 

One convicted of perjury at common 
law, and pardoned, is a good witneſs ; 
aliter if convicted on the ſtatute : 
But to take advantage of this, the 
party muſt prove a copy of the re- 


cord of conviction, 292 
Infidels not witneſſes, Ibid. 
Perſons excommunicated, Ibid. 
Whether popiſh recuſants are good wit- 

neſſes, Lid. 


Perſons outlawed good witneſſes, 293 
Ideots and madmen not good witneſſes, 


Ibid. 

Children, where good witneſſes, and at 
what age, 293 

Words. 
What are actionable, 4 
See Slander. 
Writ, 
Who muſt ſhew it returned, 23 


Where it muſt be proved, or not, 144, 
149, 150, 187 

Where it is the commencement of the 
ſuit, 150, 151, 195 
How it is to be proved, 234 


See alſo Latitat. 
Writing. 


Where compariſon of hands is evi- 
dence, 236 
How the hand-writing of a party 15 to 
be proved, Ibid. 
Where entries of payment or delivery 
of goods, made by a perſon who is 
dead, are good evidence, 239, 282, 
283 
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